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This book explains and discusses how a child’s right to freedom of expres- 
sion is upheld through practice and decision-making in Child Protection 
Services (CGPS). 

Using the right to expression as stipulated in Article 12.2 of the United 
Nations Convention on the Rights of the Child (CRC) as a point of depar- 
ture, it explains what CPS practices should look like and how they must 
operate to uphold and enforce the rights of the child by providing “the 
opportunity to be heard” in any administrative practice. Current research 
literature documents extensively, and across countries, how either the voice 
of the child is not heard or, alternatively, the existence of a pro forma/ 
tokenistic approach to listening to the child throughout CPS practices. 
Taking a three-fold approach, this book 


e establishes a clearer connection between rights and professional prac- 
tice according to Article 12 

e extrapolates how rights-based practice is achieved during CPS 
practices 

e provides a comprehensive answer to the challenge of implementing 
Article 12.2 through policy and legislation. 


It will be of interest to all students, academic and professionals working 
within child protection including social workers, probation officers, health 
and social care workers, lawyers and teachers. 
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1 Children’s Right to 
Express Themselves 
in Child Protection 
Casework 


Asgeir Falch-Eriksen and Karmen Toros 


As professionals in child protection services (CPS) meet their clients, who are 
children and their families, they are authorised to reach decisions, advise, 
and guide them to reach specific predefined social goals. A child subjected 
to detrimental care of any kind must be alleviated from their current care 
context, either in their homes or be removed from parental care altogether, 
parents who lack the competence to care adequately must be empowered to 
do so, children who drop out of school due to the needs of the family must be 
assisted and so on. In doing so, the professionals’ reasoning and argumenta- 
tion are driven towards decision-making presumptively guided by esoteric 
knowledge belonging to the profession they represent, which predominantly 
is social work. Professional knowledge must combine the authorisation to 
perform professional practice delegated through legal regulation that set 
restrictions on what professionals can and cannot do and needs to guide 
their reasoning towards decision-making. Said differently, professional deci- 
sion-making, their autonomy to tailor decisions, cannot breach the legal 
authorisation they depend on to conduct professional practice, i.e. practice 
according to the social goal the letter of the law is set to achieve. 

Within modern liberal constitutional democracies, the United Nations 
Convention on the Rights of the Child (CRC) has gained gradual support 
during the last three decades since introduced in 1989. Regarding CPS 
practices, virtually all countries in the world ascribe to the basic rights 
norms of the CRC and are subsequently striving towards answering the 
needs of the child as a matter of right.! Although the practical limitations 
towards implementing and enforcing the CRC abounds, the formal dedi- 
cation to children’s rights, by, for instance, embedding the CRC in national 
legislation or constitutionalising rights of children, is widespread. With 
these political-normative efforts, the GRC has also become an integral part 
of shaping professional practices and what practices to develop and intro- 
duce across countries. Combining the CRC with CPS practices is a recent 
endeavour throughout CPS history and is still ongoing. Hence, there is a 
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continuous need to develop and understand how the child’s rights become 
an integral part of professional practices within and throughout CPS. 
Opposite, practices that do not meet the rights of the child, and where pro- 
fessionals do not maintain their delegated authority to conduct professional 
practice according to rights, run contrary to the social goal the CPS is set 
to reach. Therefore, such practices must be altered or replaced by adequate 
knowledge-based practices and simultaneously uphold and maintain the 
child’s rights. As any country that claims to enforce the child’s rights as 
a social goal, we can argue that street-level professionalism guiding CPS 
practices must maintain a human rights ethos. 

In CPS practices, the lives of children and families are very often unique 
or should be treated as unique. Whenever a child or a parent raises some 
type of rights claims, they also invoke their individual circumstances, their 
own identity, their social network, and professionals who must answer these 
claims must address each situation with each individual in its own right in 
a coherent and non-discriminatory manner from one case to the next. The 
task laid upon the social work profession, the dominant profession within 
CPS practices, is massive and calls for the development of knowledge-based 
practices that can help professionals reach the social goals the CPS aims to 
achieve. How can we understand the implications of the delegated author- 
ity to conduct public protection of children subjected to detrimental care? 
How can we understand this connection when the authorisation of CPS 
practices involves enforcing the child’s rights? More particular, how can we 
understand the child’s right to express itself in casework that affects them 
by the CPS? 

The notion of protecting children from harm is an old one and has been 
embedded one way or the other across countries throughout modern his- 
tory. The significance of this trivial backdrop is that public protection of 
children has been driven by different social goals with various normative 
imprints competing with human rights. Allowing CPS practices to con- 
form to demands set by human rights involves most fundamentally that the 
CPS must secure the child’s right to freedom from violence through prac- 
tices that rest firmly within a normative approach to professional practices 
based on a human rights ethos. 

Many competing normative approaches, or social goals, are still prev- 
alent from one nation-state to the next. For instance, a social goal can be 
to have an instrumental approach, where CPS is a public institution set 
merely to solve nation-state problems and must do so effectively, and usu- 
ally about calculating the investment cost of “producing” children that do 
not end up as “social problems.” Another social goal can be to let child 
protection be guided by communitarian norms, namely, to protect chil- 
dren according to some conception of the good, a conception of social life 
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deemed as moral and expected to constitute a part of each citizen’s iden- 
tity. A third social goal, which is very widespread, is to conceive of CPS 
as a welfare state practice set to counter material marginalisation, which 
is something distinct from protection against detrimental care. Contrary 
to these social goals is a human rights ethos that approaches CPS through 
neither norms of effectiveness nor any one type of moral conviction or as 
an effort to combat poverty. There are many other social goals, but the 
main point is that human rights and the human rights ethos that drives 
rights-based practices caves as a guiding norm to other basic normative 
approaches to CPS, human rights lose their purpose. 

This book will narrow down what rights-based professional practices 
entail by focusing on one specific article of the CRC, namely, Article 12 — 
the child’s right to express their views freely in matters that affect them. By 
focusing on Art. 12, we will be able to discuss how CPS practices can be 
developed to uphold a human rights standard professionally: 


Article 12 


1 States Parties shall assure to the child who is capable of forming his 
or her own views the right to express those views freely in all matters 
affecting the child, the views of the child being given due weight in 
accordance with the age and maturity of the child. 

2 For this purpose, the child shall, in particular, be provided the oppor- 
tunity to be heard in any judicial and administrative proceedings 
affecting the child, either directly, or through a representative or an 
appropriate body, in a manner consistent with the procedural rules of 
national law. 


Important to Art. 12 and the CPS is how that right works when adminis- 
trative and judicial proceedings affect children, and where a “child shall 
in particular be provided the opportunity to be heard.” CPS practices affect 
the child, or at least this is the aim of its casework. Hence, Art. 12 is a 
legal norm that is hard to ignore and should pervade CPS practices. Not 
allowing the child to participate in an informed manner, enabling the child 
to express itself adequately, and taking the time to listen to what the child 
says easily becomes a breach of their rights. Exceptions can be made, but 
those exceptions must be legitimised as rights-based, and therefore always 
maintain the human rights demand to be in the child’s best interests 
(cf. CRC Art. 3.1). 

The rights of a child subjected to detrimental care depend on profes- 
sional practitioners knowing how to enforce their rights. As Chapter 2 
will illuminate, the research literature documents extensively, and across 
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countries, how rights of children and Art.12 are implemented either with 
the child’s voice not being heard or as a pro-forma/tokenistic approach to 
listening to the child throughout CPS practices. This book will move one 
step further and discuss and attempt to explain how professional practices 
within CPS must be able to justify how Art.12 is enforced no matter where 
that CPS practice is located in the course of CPS casework, whether it 
is at home, in foster care, in institutional settings, through administrative 
systems or following up on severe at-risk children. Art.12 calls for com- 
prehensive enforcement of a child’s rights through CPS practices. A child 
affected by any CPS practice must be provided “the opportunity to be heard” in 
any administrative- and judicial proceedings. 

As itis a lack ofany detailed research-based knowledge on how to enforce 
Art.12 throughout CPS practices, it becomes correspondingly hard to justify 
that the child has a de facto right to be heard, albeit the right 1s formally in 
place throughout legislation and policy. This book will attempt to remedy 
the lack of literature on professional rights-based practice about Art.12. 
The book will also seek to contribute to the ongoing research agenda, com- 
bining an interest in developing rights-based and knowledge-based profes- 
sional practice in social work. 


The Normative Bias to Professional Practices — 
The Case of Article 12 of the CRC 


The most widely used and common-sense approach to this right is to refer 
to it as hearing (the voice) of the child, listening to the child, the child’s 
right to participation, or something equivalent. This can easily bring in 
a narrow normative interpretation of what is formally stipulated by the 
right itself. It calls for a mere exercise of listening to what a child utters. A 
human rights approach goes further and more profound (Baraldi & Cock- 
burn, 2018). A fundamental principle of human rights alludes to the child’s 
dignity, namely, that it is a freedom of expressing their preferred views 
in all matters that affect them because it affects them. It is not the mere 
freedom of expression, which is covered in CRC Art. 13, but a matter of 
allowing children to express their views when administrative or judicial 
proceedings affect them, and not in a performative manner, by providing 
information to the child, speaking to the child to understand the child, and 
thereby understand better what the child expresses, or would like to express 
(Nylund, 2020). Connected to this is the respect a child deserves as a fellow 
human being, and by that, I mean the respect embedded in the system of 
human rights, and that a rights-based system calls for respect for any indi- 
vidual because of their personhood and the inviolable character of their 
individual integrity, and that they are rational beings worthy of respect. 
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Although the scholarly focus revolving around GRC Art. 12 is rich and 
contributions abound (Archard & Skivenes, 2009; Dingwall et al., 2014), 
there is a lack of research literature that critically discusses professional 
enforcement of Art. 12 on street level in a coherent and advanced manner, 
and that also seek to be instructive for professionals (Berrick et al., 2015; 
Falch-Eriksen & Backe-Hansen, 2018; Falch-Eriksen & Skivenes, 2019). As 
most countries in the world argue that they abide by and enforce the CRC, 
and thereby the GRC Art. 12, the significant lack of literature that bridges 
the demand for implementing Art. 12 on the one hand to professional CPS 
practice on the other, tells us that most countries need the knowledge to 
close this gap and to be able to live up to their promise of reaching the social 
goal of protection from detrimental care according to rights (Falch-Eriksen 
et al., 2021; Toros, 2017; Toros & Falch-Eriksen, 2020). 

The right to freedom from violence is imperative to rights-based CPS 
practices. Still, each right constitutes the building blocks of that which in 
the sum establishes the legal status of the child’s citizenship, i.e. the “status 
of a legal personhood that carries a set of legally specified rights” (Cohen, 
1999). The CRC’s rights shape the child’s citizenship with a cosmopolitan 
imprint, and which every child carries equally from one country to the 
next (Earls, 2011; Sierra-Cedillo et al., 2019). Hence, the catalogue of rights 
and the complexity it creates call for a wide range of considerations while 
developing professional practices. The substantial content of such citizen- 
ship, provided that human rights of citizens are sought to be respected and 
enforced by the nation-state, constitutes a formal, political, and normative 
reality that public practices within each country bend towards (Baraldi & 
Cockburn, 2018; Falch-Eriksen, 2018). By having human rights to guide 
CPS practices, there are corresponding and fundamental normative biases 
that guide practices and ensure the development of practices on meeting 
the needs of a child who carries a right to protection. 

Consequently, human rights can have massive implications for social 
work professionalism and CPS practices ¿f the country performs according 
to its self-imposed duty to enforce rights. CPS is a public service with a 
responsibility to enforce rights. A child’s right to be protected from violence 
thereby sets the child’s rights on trial; the more efficient a country is to 
enforce the child’s rights, the stronger we can argue the child’s citizenship 
becomes. 

Although the GRC has a global reach and has a cosmopolitan norma- 
tive imprint, the commitment to enforce it is often reaffirmed across very 
different countries and very different governments within these countries 
(Berrick et al., 2015). As countries implement and seek to enforce the child’s 
rights, a margin of appreciation opens for variations according to each 
country’s capabilities. However, human rights cannot altogether lose their 
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intention by having different meanings on the outset from one country 
to the next or be enforced in a manner that makes professional rights- 
based practice completely different from one country to the next (Sand- 
berg, 2018). If the promise of enforcing human rights for children is to 
be redeemed in any country, and in a meaningful way, rights claims of 
children must be met by public officials as far as possible according to an 
equal meaning of rights, and also according to an equal sense of rationality 
guiding professional practice. Since the CPS does not carry the authority 
to revoke human rights held by children and parents, nor diminish them or 
otherwise curtail them, services must answer professionally and coherently 
whenever rights claims are raised. 

CPS practices, and whatever shape an office of CPS takes, are more 
than other public services, set to answer when rights are infringed on.” 
Children have the right to live a life free from violence (cf. CRC Art. 9 and 
19), and the child-clients of CPS are always suspected of living according 
to some version of a threat towards such a right (we could even put parental 
neglect and parental incompetence into this broad conception of violence). 
And so, developing professional practices in CPS become inseparable from 
enforcing the child’s rights (Falch-Eriksen & Backe-Hansen, 2018). 

In this book, we picked Art.12 for three reasons. First, it is a right that 
is imperative in qualifying decisions to be in the child’s best interests (Le. 
upholding the fundamental CRC-right — Art. 3.1), which is supposed to 
be a primary consideration in every decision. Second, and as will become 
clear in Chapter 2, we know that CPS across countries has widespread 
shortcomings in implementing and understanding how this right works 
throughout professional practice. A third and a bit general note is that CPS 
practices cannot abide by the rights of the child. It is not a choice of the 
CPS to enforce this article or not. CPS cannot intentionally or unintention- 
ally revoke the child’s human rights irrespective of the CPS. Therefore, it 
is GPS’s entire fault if the child’s rights are not enforced with regard to the 
operative protection of children. 


Article 12 and the Human Rights Standard 


The key to embedding Art. 12 into rights-based professional practices is 
to understand the components belonging to Art. 12 by reconstructing a 
rationale that can be used as the normative justification of human rights 
practices. Only by tracing human rights back to its building blocks can a 
coherent rationale be built to understand the broader application of Art. 12 
(Habermas, 2010; Kant, 1887). Such a theoretical exercise will also need 
to convey how rights should be understood as belonging to a child com- 
pared to adults and whose moral psychology is not yet developed during 


Children’s Right to Express Themselves 7 


childhood (Nussbaum, 2019). Instead of elaborating on a broad discussion 
of the legitimacy of human rights altogether, we will simply reconstruct the 
human rights standard from its origin within international human rights 
instruments. Hence, we will begin with the first sentence of Art. 1 of the 
Universal Declaration of Human Rights and how it states the explicit com- 
mitment to protect the dignity of each person: “All human beings are born 
free and equal in dignity and rights.” Although we could argue that this is a 
core intuition guiding human rights and also a sound point of departure for 
explaining how a human rights standard can be developed and understood, 
an essential justification for choosing dignity as a point of departure 1s that 
it empirically figures as one of the most critical points of references in the 
justification of human rights across human rights instruments (Habermas, 
2010; Haugli et al., 2019). 

Using dignity as a lever implies that seeing each human being as born 
free and equal in dignity conveys a deep, substantial cosmopolitan convic- 
tion of individual worth pushing the human rights agenda, which unlocks 
the reflexivity between the need for rights protections to safeguard individ- 
ual dignity. It also implies that any human right can be seen as deduced 
from such a core condition, namely, to counter any detriment that falls 
upon the individual person whenever that person’s dignity is threatened 
(Habermas, 2010). It is also one of the reasons human rights, in total, 
should be connected as indivisible, as they emanate from the same core 
motivation to protect dignity. Using dignity as a lever, a human rights 
standard rooted in the protection of individual dignity becomes the point 
of departure for developing a system of human rights where rights are 
interconnected through a common normative predisposition to upholding 
a thin conception of a universal morality through the enforcement of rights 
to protect individual dignity. 

To understand how the dignity of each person can become protected, 
we will, in this book, argue the human rights standard calls for two fun- 
damental demands that have become integral to any nation-state claim- 
ing to enforce human rights within a grander scheme of the democratic 
rule of law and public street-level services. To safeguard the dignity of 
each person, each person must be allowed to choose how to live life for 
themselves. Hence, the first demand is that the nation-state constitution- 
ally secures the rights of private individuals to act freely following what 
their dignity prescribes, thereby through a right to liberty and according to 
their own rational self-interest. Each individual's right to liberty is as broad 
as possible, provided that all individuals carry an equal amount of liber- 
ties (Dworkin, 1977). Second, individuals can agree to collective regulation 
through the rule of law since the legal order is constrained and guided by 
the constitutionality of human rights. Rights as constraints imply that legal 
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development, policies, budgets, and public practices within public sectors 
will become reasonable as they do not infringe upon the liberties that rights 
already prescribe for each individual (Rothstein, 1998; Shapiro, 1999). 

Combining these two demands, a legal order that regulates society, and 
in our case, the CPS becomes the product of the combination of constitu- 
tionally embedded rights and a legally regulated public service through 
self-government. The two demands can also be understood when viewing 
CRC Art. 12. Art. 12 is both a constitutionally embedded right of the indi- 
vidual child to freedom of expression, but it is also both a constitutional 
constraint and a guiding norm for how CPS practices are supposed to 
work. To enforce Art. 12 and let that particular right guide legal develop- 
ment, organisational designs, and professional practice, the child must be 
provided with the opportunity to express itself in all “judicial and admin- 
istrative proceedings affecting the child.” This implies almost any type of 
professional decision-making within the CPS. 


Human Rights Standard, the Fiduciary Role of 
CPS, and the Child’s Best Interests 


How, then, does Art. 12 work as a constitutional right of the child, and as 
a restraint and a guiding norm for the professional practice of the CPS? 
What does it imply as a basic freedom for a child? Basic to fundamental 
constitutional rights are negative rights that constitute freedom from inter- 
ference and are often referred to as liberty rights (cf. Berlin, 1958; Haber- 
mas, 1996). Not all constitutional rights are negative rights, but Art. 12, 
which provides a freedom to express views in casework that affects the 
child as a rights-holder, is such a liberty right. However, while individ- 
ual freedom prescribed by rights depends on individuals’ capacity to act 
rationally and according to socially acceptable norms, what Rawls refers 
to as two moral powers (Rawls, 1993), we cannot automatically provide a 
complete set of liberties to children. First, in general, children have not yet 
developed a coherent rational conception of how to live their lives, which 
implies knowing what to strive for and what the person wants. Second, chil- 
dren do not have sufficient insight, although it is gained gradually through 
maturity, of how to actin a manner that does not violate others acting upon 
their rights (Rawls, 1993). 

The child’s general lack of ability to act on their liberty rights is key 
to understanding the fiduciary role of parents and CPS practices. Until 
a child has the capacity to act freely, it will need other people’s reasons 
to qualify decision-making to align with the child’s best interests. As a 
child expresses itself, CPS professionals must remain vigilant in evaluating 
whether or not what is expressed is reasonable, how it can contribute to 
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shape decision-making and to what degree it is in line with what can be 
claimed to be the child’s best interests as part of the child’s own rational 
plan of life, i.e. what is in line with that individual’s self-interest. In most 
cases, the parents would carry this fiduciary role, but for children sub- 
jected to detrimental care, it would be the professionals within the CPS. In 
both cases, though, a child’s right to act on their negative right to liberty 
becomes the fiduciary responsibility of adults. 

Irrespective of the necessary fiduciary control and constraint on a child’s 
expressions, which is called upon to reach decisions that align with the 
child’s self-interest, a child carries a prospective right to individual freedom 
in the sense that a child receives access to a complete set of rights once it 
reaches adulthood (Falch-Eriksen, 2012). Until then, the child as a rights- 
holder remains a special case setting them apart from adults and making 
children dependent on a fiduciary principle that enables CPS professionals 
to carry the duty to interpret and understand the child’s expressions and 
how it aligns with the child’s best interests on its path towards adulthood. 
To underline how CPS professionals are obligated to approximate the 
child’s self-interest and locate the child’s developmental path from the point 
of view of securing the dignity of each person, we can look to GRC Art. 
39: “States Parties shall take all appropriate measures to promote physical 
and psychological recovery and social reintegration of a child victim of any 
form of neglect, exploitation, or abuse....” What is implied is that profes- 
sionals must ensure that the child’s developmental trajectory is set on a path 
to recovery according to each particular child’s best interest. 

To qualify a decision in the best interests of the child, GPS professionals 
cannot merely listen to the child here and now or assume the information 
conveyed by the child’s expressions is a separate issue altogether from CPS 
practices but must understand how the child’s expressions align with the 
child’s perspective right to liberty also in the long run, Le. its future self- 
interests. The child’s perspective right to individual liberty points into the 
distant future of the child — towards each particular child’s adulthood and 
where the child becomes autonomous and receives rights as a full-fledged 
citizen. 


Regulating CPS through Human Rights 


In modern complex democracies, law-making assemblies regulate CPS 
primarily through legislative action and the delegation of authority. This 
holds true irrespective of what shape the organisation of the CPS takes 
from one country to the next. The delegation of authority is needed as CPS 
must have the possibility to intervene in the privacy of family life and per- 
haps remove the child coercively from the parents. As it thereby involves 
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revoking fundamental rights of parents and children, this type of author- 
isation must be ensured to be in accordance with the law and legitimised 
from one case to the next. As such, the delegation of authority defines a 
formal jurisdiction for CPS professionals who work operatively on street 
level in face-to-face work with clients and demands of them to uphold the 
law and the rights of citizens throughout practices (Lipsky, 2010; Molander 
et al., 2012; Rothstein, 1998). 

Within the authorisation, CPS is obligated to enforce rights claims raised 
by each child citizen. Hence, human rights not only set limitations to what 
regular law can prescribe caseworkers to do but in each case, a citizen’s 
rights claim must be addressed from that particular citizens’ point of view. 
In this way, the knowledge base of the professions occupying public services 
on street level enters into a symbiotic relationship with the democratic rule 
of law in that decisions must be tailored in such a fashion as to address the 
rights-claims of the citizen itself (Falch-Eriksen, 2018; Molander et al., 2012). 

Human rights are often embedded on a constitutional level to be upheld 
according to their intent — namely, that they are fundamental and cannot 
be set aside by any majority. Carried by each CPS client, i.e. the child and 
parents, rights set up restrictions on professional practices. Hence, it is not 
enough for human rights to be formally embedded in legal codes but must 
also serve as operative restraints and guiding norms for professional prac- 
tice and decision-making for CPS practices not to breach the constitutional 
character of human rights. Rights-based practices can, for instance, work 
both to prevent unlawful interventions into the private homes of families 
and set the threshold for when interventions must occur to protect a child 
from detrimental care. This also does not mean that constitutional rights 
must be formally embedded in regular law, but rather that stable principles 
of practice within CPS uphold the constitutional rights norms of human 
rights through professional practice and as part of a professional ethos. 

Legal regulation becomes an integral part of CPS practices, and it does 
so in especially two separate ways. The first is the delegation of authority to 
practice and reach decisions in particular cases. The delegation stipulates 
that any CPS must not only uphold and enforce the rules of the delegation 
but must also enforce the meaning and intent of the delegated authority 
to not be in breach of the rule of law. For instance, whenever judicial and 
administrative proceedings affect a child, the CPS must act on the child’s 
right to express itself or otherwise explain why it is in the child’s best inter- 
ests not to be listened to. Any administrative or judicial decision reached 
that does not listen to what the child expresses, or does not provide the 
reason for why this case calls for not listening, is in breach of such a rule. If 
it is going to work, rights-based practices become what Dworkin refers to as 
“standards set by a particular authority” (Dworkin, 1977). 
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The second is that the delegation of authority leaves a negative space for 
CPS professionals to fill, i.e. a decisional autonomy restrained by regu- 
lation. Regulation thereby opens up an area of autonomy for CPS that 
“does not exist except as an area left open by a surrounding belt of restric- 
tions” (Dworkin, 1977). Decisional autonomy is a key trait for professional 
caseworkers, namely, the need to tailor decision-making to particular cases 
and where the tailoring itself upholds the normative intent of human rights 
norms. Hence, professional practitioners need to step in and perform judg- 
ment in each case. 


Rights-Based Practice and Discretion 


At the heart of professional practice stand decisional autonomy, also 
more commonly referred to as discretion (Abbott, 2014; Freidson, 2001; 
Molander, 2016). Although different definitions can be sought out, they 
generally share the notion of involving knowledge-based and knowl- 
edge-driven face-to-face decision-making undertaken by professionals 
(Goodin, 1986; Lipsky, 2010; Molander, 2016). In CPS casework, it is the 
process of deciding whether to protect a child or not, according to the 
child’s specific care context and needs. In the process of doing so — every 
joint of a child’s casework must heed the rights carried by the child as part 
of how professional practice is conducted. Professionals’ decision-making 
must be completed in such a manner that they make a claim on correct 
and justified action, and where the warrants of action are shaped by the 
knowledge corpus of the profession itself (Molander et al., 2012). 

To discretion, we can argue there are three basic components important 
to understand provided how professionals conduct practices according to 
the public mandate of the CPS (Molander, 2016). First is what we have 
already mentioned in the structure for decision-making, i.e. the restrictions 
created through regulation, and that defines an area of decisional auton- 
omy bestowed on each professional CPS practitioner through a formal del- 
egation of authority. Depending on the character of this delegation is the 
degree to which discretion is strong or weak, narrow or wide, formal or not 
(Goodin, 1986). Second is the process of care diagnostics, which is about 
evaluating the rights claim of the child through the CPS professionals fidu- 
ciary responsibility to understand that claim on the child’s behalf, and to 
understand it as a matter of the child’s context of care, the child’s needs, 
and most importantly what is in the child’s best interests (Falch-Eriksen, 
2018). Third, it is the professional guiding norms that professionals must 
resort to while making decisions. This has to do with the continuous process 
of embedding rights-based practices, 1.e. practices that uphold the child’s 
rights epistemically through knowledge-based professional practice. From 
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the point of view of professional practice, the delegation of discretionary 
powers down to social workers in CPS is based on the epistemic assumption 
that the professionals entrusted with the authority to act on discretion are 
those most capable of passing reasoned judgements to enforce rights. Cur- 
rently, research suggests that they do not, but we are not making empiri- 
cal claims here. If rights-based practices ought to work, we argue the case 
for rights-based professionalism. This implies professional practices being 
developed using a human rights standard as a primary design criterion. 


The Progression of the Book 


The book has seven chapters in addition to this introduction. The aim is 
to pass through significant parts of CPS practices where Art. 12 must be 
enforced. As the book treats CPS practices as dominated by administrative 
proceedings, there are no areas across CPS casework where the child is 
not set up for having the right to express itself. Even the word casework 
alludes to administrative proceedings and calls for the child to express 
itself. However, arguments can be made for children not to be allowed to 
express themselves due to age, maturity, drug- or alcohol abuse, anti-social 
behaviour, and so on, but the point of departure is that either children are 
going to express themselves or reasons must be provided that legitimises not 
listening to children from within a rights-based perspective. 

In Chapter 2, Karmen Toros will lay out how Art. 12 of the CRC is one 
of the most complex and sensitive challenges to CPS practices. This chap- 
ter is a review of the academic literature, examining how Article 12 of the 
CRC is manifested in research and practice and where a missing link exists 
between professional practice in the CPS and Article 12. The presentation 
of the literature review will unveil that across countries children do not 
participate in CPS decision-making processes albeit the casework is aimed 
at the lives of the children and what is wrong with their care. Across the 
board, there are major shortcomings in that children are not listened to or 
heard and are practically invisible in the casework despite the ratification 
of the CRC, and that children carry rights. 

In Chapter 3, Asgeir Falch-Eriksen seeks to lay out a manner in which 
to understand how professional practitioners can apply a human rights 
standard on to decision-making, ensuring that decisions do not breach 
the rights of the child. The human rights standard has its origin in the 
aim of human rights to secure dignity of each individual person. Using 
this insight in CPS practices and in combination with the child’s right to 
express itself in administrative proceedings that affect their lives, it will be 
argued that listening to the child becomes imperative to understand how to 
safeguard and protect the dignity of the individual child. It is argued that 
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Art. 12 must be understood as a device that enables the child to assist and 
inform what is in the child’s best interest, which is a primary consideration 
in rights-based practices according to CRC Art. 3.1. 

In Chapter 4, Karmen Toros and Rafaela Eugenie Simonee Lehtme 
discuss how CPS conduct assessments, and how these assessments activate 
children’s rights in a particular manner as the CPS must intervene based 
on the apparent risk to the child. Article 12 of the CRC dictates that certain 
components of the assessment must directly address children’s rights. In 
their chapter, they discuss child protection assessments based on empirical 
data collected from registered children in need in CPS in Estonia, focusing 
on children’s experiences during the assessment process. Children’s per- 
spectives are explained in the context of international studies to elaborate 
the role of Article 12 of the GRC across the field of practice. 

In Chapter 5, Elisabeth Baasberg Neumann explores how CPS conduct 
follow-up of children who are placed outside the home. Central to the 
chapter is a study of how the child’s right to express himself in his own 
case relates to the concept of relationship in the CPS follow-up of children 
placed in foster homes and emergency homes. The starting point for the 
discussions is that the CPS’s obligation to enforce Article 12 of the CRC 
is indisputable and that the child is a bearer of rights. At the same time, 
the institutional framework for social workers’ fulfilment of Article 12 is 
that this requirement meets a complex reality. In considering those com- 
plex realities, it is often difficult to see how social workers may realize the 
child’s right, given existing institutional frameworks limited by time and 
task, and in particular as the fulfilment of rights connects intimately with 
the establishing of a secure relationship between the child and the social 
worker. In other words, children’s rights to express themselves in their 
own case during follow-up in a foster home is a right that can easily be 
overlooked or put under pressure by caseworkers and supervisors in busy 
bureaucracies. 

In Chapter 6, Koidu Saia discusses how CRC Art. 12 have implications 
for children who are placed in the juvenile justice system, where proceedings 
very often are either of an administrative or judicial character. The chapter 
explores participation particularly in cases with dually involved children, 
i.e., children that are involved in both the criminal justice system and the 
child protection system. This particular demographic constitutes one of 
the lead challenges for the CPS, as their involvement in casework is imper- 
ative to enforcing the rights of the child. The chapter focus on Article 12 
and how rehabilitation works according to principles of proceedings per- 
taining to a broader scheme of a child-friendly justice system. 

In Chapter 7, Ingrid Sindi focuses on children who have been placed in 
residential care (children living in substitute homes), and the obligations 
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these cases create for professionals in CPS and among other caregivers, 
with reference to Article 12 of the GRC. Professionals within child pro- 
tective services and direct caregivers have a particular responsibility for 
these children, as children in public care are therefore outside a normal 
family context while still having the same core human needs, such as the 
need to feel loved. Using examples from an ethnographic study in Estonia, 
the aim is to reflect on the concept of love through the disciplinary lens of 
new sociological research on childhood and children’s rights, specifically, 
rights-based child residential care. In addition, citizenship is considered in 
this chapter to complement the discussion about children’s autonomy, par- 
ticipation and need to feel loved and how this element can be placed within 
the context of rights-based child residential care. 


Notes 


1 The United States is an exception since it has not ratified the CRC. However, 
the opposition towards the CRC does not seem to be about CPS practices, 
and so the argument made here can also be relevant to the discourse on CPS 
practices in the U.S. 

2 We will return in Chapter 3 to how children constitute a special case concern- 
ing raising rights claims. 
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2 Rights-Based 


Professional Practice 


Situating the Academic 
Discourse 


Karmen Toros 


The Convention on the Rights of the Child (CRC, 1989) grants children 
the right to participate in matters affecting their lives and is considered to 
be a primary guiding instrument for practitioners to use in their decision- 
making (Kennan et al., 2018). Child welfare professionals have the lead 
role in encouraging vulnerable children to participate in child protec- 
tion proceedings where decisions are made about their futures, includ- 
ing separation and removal from their families. These are complex and 
difficult decisions (Isokuortti et al., 2020; Russ et al., 2020) that have an 
enormous impact on the lives of children and families (Benbenishty et al., 
2015). Therefore, this process requires the active involvement of the chil- 
dren themselves, indicating the need for rights-based professional develop- 
ment in child protective services (CPS) in order to enhance participatory 
practice and enable all children to have access to effective participation 
(Falch-Eriksen et al., 2021). 

Children’s participation in decisions affecting their lives is a fundamen- 
tal human right (Brunnberg & Visser-Schuurman, 2015). Collins (2017) 
emphasises that even though child participation is advocated for as a fun- 
damental human right, implementation remains challenging in practice. 
Seim and Slettebo (2017, p. 882) express similar thoughts regarding partic- 
ipatory practice as ‘messier and more complicated than the policy rhetoric 
suggests’. Even though, according to international conventions, children 
are seen as subjects with rights of their own (Duncan, 2019), in practice 
children are still passive bystanders. ‘This assertion is by no means new, but 
rather a reflection of an old and continuing problem. This is also confirmed 
by consistent findings of children not participating, not being listened to, 
and not being heard in CPS practice throughout the last decade in differ- 
ent countries (Falch-Eriksen et al., 2021; Toros, 202la, 2021b). 

Enabling children to have a voice about matters that directly affect their 
lives is not only a question of their rights, but is consistent with the values 
of the social work profession (Strolin-Goltzman et al., 2010). De Monnink 
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(2017) considers human rights to be the motivation and justification for 
social work action. Schmidt et al. (2020) refer to the International Fed- 
eration of Social Workers recognition of social work as a human rights 
profession that can promote the rights of oppressed groups. In general, I 
would not use the term ‘oppressed’ for children, but in the context of par- 
ticipatory practices in CPS, I argue that children are left in this position 
by adults — social workers, child protective workers, and other professionals 
working with children in need. There are various reasons for the lack of 
engagement between children and CPS which will be addressed later in 
this chapter, however, I first want to underline the importance of every 
child having the right to meaningful participation. 

Based on Article 12 of the CRC, CPS practice is not in accordance with 
the convention if workers do not seek to understand the desires and needs 
of the children they are servicing, regardless of the child’s age or capability. 
This article establishes that this right is not only fundamental but that it 
should also be considered in the interpretation and implementation of all 
other rights (see GC No. 12). Duramy and Gal (2020) recognise Article 12 
rightfully as the CRC’s innovative contribution to children’s rights dis- 
course. van Bijleveld et al. (2015) argue that children ought to participate in 
matters concerning them right from the start. They elaborated this thought 
further by noting, ‘as long as social workers start the participation pro- 
cess after they have made the first decisions, children will not be able to 
participate in the way they want or in a way that recognises their human 
rights’ (p. 137). Therefore, promoting rights-based professionalisation of 
CPS practices means that nation-states claiming to enforce the CRC must 
design CPS practices in such a way that children can express their views 
and have these views heard whenever they are relevant (Falch-Eriksen 
et al., 2021). A further requirement needed for rights-based CPS casework 
is for the primary consideration in decision-making to always be the best 
interests of the individual child (cf. GRC, Art. 3.1). 


Decisions in the Best Interests of the Child 


In order to discuss children’s best interests, I want to outline an essential 
statement made by Skivenes (2020) — ‘only the individual her/himself can 
determine what makes her/him happy and feeling well’. Here the right to 
participation becomes imperative to learn what is in the child’s best interest. 
She elaborates an important notion that children do not determine their best 
interest, but require engagement in this process. In other words, the best 
interests of the child are established together with the child (GC No. 12). 

I strongly agree with the argument that only the individual knows their 
own needs and wishes. As the best interests principle is every child’s right, 
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it ‘must form part of the legal decision-making relating to their care and 
protection’ (Walsh, 2020, p. 223). Furthermore, McCafferty (2022, p. 439) 
emphasises the ethical principles at the core of this profession by citing 
Bartoli and Dolan (2014), who explain that in decision-making processes 
‘child welfare professionals are entrusted both ethically and legally with 
acting in children’s best interests and deciding where and how those best 
interests are met’. The rationale is that children can provide significant 
information and insight into their perspectives and experiences, which 
enables adults to make more informed decisions, leading to more effective 
interventions and outcomes (Johnson & West, 2018). Pećnik et al. (2016) 
outline here a crucial remark — involving the child in the decision-making 
process leads to better decisions because children’s opinions and ideas are 
based on perceptions and experiences that differ from those of adults. 

Aadnanes and Gulbrandsen (2017, p. 595) elaborate that children’s defi- 
nitions and understandings of their situations and their subsequent coping 
strategies are important knowledge for child welfare professionals to incor- 
porate into their assessments and interventions. All children and their fam- 
ilies are unique, including their needs and resources, making it necessary to 
acknowledge the importance of listening to their stories, constructing solu- 
tions, and making decisions in the best interests of the child. Learning from 
children’s experiences is essential to better understand their needs (Bouma 
et al., 2018; Schoch et al., 2020). In addition, the process of understanding, 
motivating, and working towards desired outcomes differs among families 
and depends on various circumstances (Monclis et al., 2021), which again 
underscores the importance of children’s participation in child protection 
proceedings and of regarding them as cognizant social actors (Schoch et al., 
2020). As GC No. 12 stipulates, simply hearing what a child says is insuffi- 
cient. Practitioners must actively listen to children express their hopes and 
fears, and seriously consider their voices when the child is capable of form- 
ing their own views (p. 18). Peénik et al. (2016, p. 401) emphasise the phrase 
‘taken seriously’ — ‘the right to have the child’s opinion heard and taken 
seriously applies to all actions and decisions that affect the lives of children’. 
Involving children in the decision-making process involves ensuring their 
voice is directly or indirectly represented (Muench et al., 2017). We need to 
remember or remind ourselves that children are the experts in their own 
lives (Toros et al., 2013; Toros & LaSala, 2019). Therefore, children’s expe- 
riences cannot be understood without asking them directly, as they are the 
ones who can guide others to learn about their lives, what is in their interest 
and what they want (Bessant & Broadley, 2014). 

Furthermore, studies emphasise the importance of participation for 
children’s development, especially for children in care (O’Hare et al., 
2016; Seim & Slettebø, 2017). In addition to participation being a positive 
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influence on care outcomes, it also enhances children’s understanding 
and trust in decision-making procedures (Bouma et al., 2018; Pećnik 
et al., 2016) and contributes to the development of informed decision-mak- 
ing (Alfandari, 2017; Berrick et al., 2015). These are all contributing factors 
in determining the best interests of the child, therefore, the decision-mak- 
ing process requires the child’s opinions and preferences to be listened to 
and taken seriously. Article 12, in outlining the principle of child partici- 
pation, is viewed as a cornerstone of the GRC in practicing rights-based 
child protection work (Bennouna et al., 2017; Rap et al., 2019; Tisdall, 
2016). Article 12 thereby plays an integral role in ensuring that decisions 
can claim to be in the child’s best interests. It should be emphasised that 
children’s participation as well as their best interests are not only relevant 
for case-specific decisions, but also for creating the system itself. Further- 
more, practitioners must ensure that this participation is fundamentally 
meaningful in nature. 


Meaningful Participation of Children and 
Participation Models 


Björnsdóttir and Einarsdóttir (2017, p. 290) refer to Lansdown (2010), 
who claimed that there is no explicit definition of the concept of child 
participation, which seems to be a rather broad (Seim & Slettebö, 2017) 
and a complex idea with multiple interpretations not strictly adhering to 
a single explanation (Herbots & Put, 2015). According to Wenger (1998, 
p. 56), complexity les in combining different components such as doing, 
talking, thinking, feeling, and belonging (cf. Clement & McKenny, 2019). 
van Bijleveld et al. (2014) define participation as a situational and itera- 
tive process in which all relevant actors enter into mutual dialogue. Polkki 
et al. (2012) similarly use the term ‘interaction’ to describe participation. 
Partridge (2005, p. 181) connects participation to dialogue as well, describ- 
ing it as a ‘two-way active involvement’ in decision-making. Others also 
relate participation to the ability to influence or be part of making deci- 
sions (Duramy & Gal, 2020; Kriz & Roundtree-Swain, 2017). For example, 
Lundy (2007) discusses participation in terms of fostering dialogue between 
different stakeholders and influencing decision-making. Hart (1992) refers 
to participation as the process of sharing decisions that affect a child’s life. 
Bolin’s (2018) perspective on participation captures both of these view- 
points, describing it as ‘bidirectional influences’. GC No. 12 describes 
participation as an ‘ongoing process, which includes information-sharing 
and dialogue between children and adults based on mutual respect, and in 
which children can learn how their views and those of adults are taken into 
account and shape the outcome of such processes’ (p. 5). This approach 


Rights-Based Professional Practice 21 


acknowledges the child as the expert of their own life (Husby et al., 2018). 
To conclude, participation is a multidimensional process (Gordon, 2015), 
which scholars generally associate with concepts like ‘interaction/dialogue’ 
and ‘influence’ and is recurrent by nature, not a single event. 

As I outlined, participation cannot be seen as a simple and straightfor- 
ward act. Invitation to participation does not automatically indicate that 
a child’s views will be listened to (Collins, 2017). It is not enough only to 
include a child passively for tokenistic, ticking-the-box reasons. Inchaur- 
rondo et al. (2018) also believe that child participation must be active par- 
ticipation, which incorporates the possibility of expressing opinions, needs, 
and fears. Access to information is another important element of meaning- 
ful participation (Middel et al., 2021). These factors combined create true, 
meaningful, and inclusive practice (Collins et al., 2021), involving the child 
from the starting point of an intense exchange between children and adults 
(GC No. 12, p. 7). 

Bouma et al. (2018) use the term meaningful participation with refer- 
ence to Polkki et al. (2012, p. 109) who explain it as such: ‘before being 
able to participate in administrative proceedings, children need informa- 
tion about contexts and procedures to decide if they find the situation safe, 
meaningful, or otherwise worth participating in’. Furthermore, Bouma 
et al. (2017) constructed a model of meaningful child participation in the 
child protection system based on empirical studies and theoretical child 
participation models from Hart (1992), Shier (2001), and the CRC Article 
12. This model consists of three main dimensions: informing, hearing, and 
involving. Informing includes possibilities to participate, knowing the aim 
of participation, content, decisions, etc.; hearing incorporates possibilities 
to express views and opinions, gathering information from the child, dia- 
logue with the child, and individual meetings with the child; and involving 
consists of hearing opinions and views before decisions are made, inclusion 
in decision-making and considering the child’s perspectives (cf. Lauri et al., 
2021, p. 213). 

Some other scholars have developed similar standards for child partici- 
pation. For example, Franklin and Sloper (2005) discuss children’s partic- 
pation within the framework of the CRC in terms of three participation 
levels — being informed, expressing views, and influencing decisions — to 
become a ‘main decider’. Lundy (2007) developed a four-interrelated- 
element model in relation to CRC Article 12, consisting of space (opportu- 
nity to express views), voice (facilitation to voice views), audience (listening), 
and influence (decisions based on the voice). These three models are in 
basic agreement with each other — for participation to take place, interac- 
tion and dialogue with the child are required. This strengthens the concept 
of participation as an active process, not simply asking questions but active 
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involvement in decision-making and a dialogue between the child and the 
protection worker based on the CRC Article 12.2 (cf. Toros, 2021a, p. 397). 
Meaningful participation strengthens children’s trust in adults and in child 
welfare workers (Duramy & Gal, 2020), which in turn enables them to act 
in the best interest of children and increase their well-being and quality of 
services. Meaningful participation also aligns with the 3 Ps of the GRC, 
discussed in the previous sub-chapter. Despite existing models, achieving 
meaningful participation is challenging to implement in practice. This 
reality raises an important question: why is CPS practice not based on 
children’s right to participate in decisions concerning their well-being and 
lives? 


Children’s Participation in the Decision-Making 
Process 


Making decisions that affect the lives of children is a complicated respon- 
sibility (Duncan, 2019; Stokes & Schmidt, 2012), as these decisions often 
involve limited knowledge, some degree of uncertainty, time constrains, 
and powerful emotions (De Haan et al., 2019; Whittaker, 2018). Sandberg 
(2018, p. 31), referring to the CRC, emphasises that in order to reach deci- 
sions that are in the best interests of a child, ‘in any decision-making, it is 
a child’s right to express views and have them taken into account’. Even 
though research indicates that children are not able to participate in deci- 
sion-making processes often enough and their voices are either not being 
heard or not taken seriously (Husby et al., 2018; Kosher & Ben-Arieh, 
2020; van Bijleveld et al., 2020), professionals generally agree that effec- 
tive decisions require the participation of children. Therefore, the question 
remains — we agree that children should participate, yet we fail to listen 
their voices and do not include them in decision-making processes — why? 
Staudt et al. (2012) discuss multiple layers of influence that affect the reali- 
ties and complexities of participatory practices. 

Lack of child participation in decision-making is influenced by a num- 
ber of organisational constraints, such as time and workload (Husby 
et al., 2018). Bastian (2019) points out that a high workload erodes profes- 
sional judgement, which may result in a failure to appreciate the impor- 
tance of children’s voices. According to Lundy (2018), time constraints 
result in tokenistic participation. Other scholars emphasise children being 
unheard in CPS due to managerialism (Bolin, 2018; Munro & Turnell, 
2018; Rogowski, 2020). As discussed by Munro (2010), managerialism 
has contributed to creating a very controlled and proceduralised work- 
force that mitigates learning and adapting in response to new informa- 
tion. As a result, decision-making concerning children’s welfare leads to 
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a ‘procedure-driven, child-unfriendly environment’ (van Bijleveld et al., 
2015). It is essential to remember that children are the centre of child pro- 
tection work and not bureaucracy. Burton and Revell (2018) argue that 
managerialism hinders seeing, feeling, and experiencing child protection 
interventions. On this note, Bolin (2018) believes that children’s participa- 
tion needs to be recognised morally, as a resource for promoting service 
efficacy that is supported by organisational values focusing on client-worker 
relationships. 

Benson and Rosen (2017) argue that the protectionist approach is a 
possible explanation for the absence of children’s voices in child protec- 
tion practice, their claim being supported by numerous studies (Kosher & 
Ben-Arieh, 2020; van Bijleveld et al., 2020). This approach could be an 
obstacle if professionals seek to protect children from harmful memories or 
uncomfortable discussions. Protectionism is linked to the idea of childhood 
being a time of innocence and vulnerability (Pinkey, 2018), leading prac- 
titioners to exclude children from child protection processes and decision- 
making to avoid potentially causing harm to the child. However, this only 
increases children’s powerlessness to influence decisions about their lives 
(Fern, 2014), therefore working against the rights of the child. 

Muench et al. (2017) state that children play a fundamental role in 
the planning and delivery of services. Participation here is viewed as a 
way of securing information or evidence that facilitates the making of a 
decision and its subsequent implementation (Archard & Skivenes, 2009). 
Some scholars use the term nexus ~ participation as a nexus of decision- 
making (Schoch et al., 2020). MacDonald (2017, p. 3) argues that ‘chil- 
dren’s perspectives should be included and considered not just because it 
is their right to be heard, but also because there is inherent value in the 
contributions children make to assessment and decision-making’. Enhanc- 
ing children’s participation is believed to improve society in general, as 
Hart (1992) pointed out decades ago. Björnsdóttir and Einarsdóttir (2017) 
discuss similar thoughts — participation can benefit both children and the 
society, whereas research refers to various negative effects on children in 
case of the lack of participation, such as children feeling worried, helpless, 
and angry (Husby et al., 2018). 


Professionalism in Children’s Participation in 


Child Welfare Practices 


As child welfare professionals ensure children’s safety (Olszowya et al., 
2020), it is necessary to pose the question, ‘What does it mean to be a 
child welfare professional?’ Hart (1992, p. 32) outlined decades ago that 
‘the ability to truly participate depends on a basic competence in taking 
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the perspective of other persons’. I again want to bring focus to the idea 
that the fulfilment of children’s participatory rights depends upon profes- 
sional practice and practitioners knowing how to enforce them. Bingle and 
Middleton (2019) agree that ‘the context of child protection influences the 
worker’s need for the right answer’. Similarly, it can be also said that the 
context serves as a restriction in the pursuit of the ‘right answer’, by which 
I mean the ‘child’s truth’ — experiences, needs, hopes, etc. 

It is easier to decide what is in the best interest of the child from the 
adult point of view, as we feel we always know what is good for children. 
Skivenes (2020) argues that reasons for this are ‘the decision makers’ adult- 
ism’ and ‘lack of a child-equality perspective’. Similarly, some other schol- 
ars consider the continuing support of a paternalistic ideology one of the 
reasons for ignoring children’s right to participate (Collins, 2017; Duncan, 
2019; Strömpl & Luhamaa, 2020). Kiraly and Humphreys (2013) argued 
almost a decade ago that adult perspectives continue to dominate and take 
priority over the wishes and needs of children, and we see the same trend 
in social work practice today. I firmly believe that adults cannot know the 
experience of children, even if they claim to. Saar-Heiman and Gupta 
(2020, p. 1168) state that the ‘current neoliberal era has created a punitive, 
individualised, and pathologising child protection system’, which weakens 
the child-centred paradigm of learning from children by seeing them as 
experts on their own lives. 

Going further, I question whether children are not encouraged to partic- 
ipate because child welfare professionals do not understand the concept of 
child participation. Even though the concept is considered to be complex 
and multidimensional, as explained in the previous sub-chapter, it clearly 
emphasises children’s active participation and the need for the child to be 
a part of the dialogue. Nevertheless, Kosher and Ben-Arieh (2020) argue 
that limited implementation of children’s participation may indicate that 
professionals do not fully understand or appreciate the meaning and value 
of children’s participation. Furthermore, various studies suggest that child 
welfare professionals lack the skills needed to communicate with children 
(Toros, 2021a; Toros & Falch-Eriksen, 2021), resulting in their exclusion 
from CPS work. Arbeiter and Toros (2017) suggest child protection workers 
lack the confidence to engage with children in decision-making processes 
due to insufficient skills and training, including building rapport and trust- 
ing relationships. 

Bolin (2018) offers relation-oriented practical recommendations for 
strengthening child-centred practice, which she refers to as ‘organizing 
children’s agency’ — accessibility of support services and innovative solu- 
tions for creating spaces for therapeutic talking with children. Gouldsboro 
(2018) explores how to listen to children’s voices in practice based on the 
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relational approach, comprising of several factors: being a positive role 
model, partnering with parents, understanding the stages of child develop- 
ment, giving children time, complete listening, and building quality inter- 
actions. I would argue that while the notion of a child as an active agent is 
no longer a new concept, child participation demands new way of thinking 
as the current system is not working for the children — it is time to put words 
into actions. I want to finish this chapter by stating that professionalism 
is more than just knowing what is right, but above all means doing what 
is right. 
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3 Professional Child 
Protection and the 
Child’s Freedom of 


Expression 
Asgeir Falch-Eriksen 


Today, human rights carried by children through the United Nations 
Convention on the Rights of the Child (CRC) constitute the dominant 
set of norms for Child Protection Services (CPS) from one country to the 
next and across the globe. In total, it comprises a comprehensive norm- 
set, and where each right carries a claim to legitimacy from within a gen- 
eral human rights standard (Falch-Eriksen, 2012, 2018). No norm-set has 
achieved a more significant amount of support in either the academic field 
of research or the particular public service that the CPS provides. Equally, 
countries not only report their activity regarding the implementation and 
enforcement of the CRC (cf. GRC Art. 44 on country reports), become 
indexed and ranked according to how they are embedding, implement- 
ing, and enforcing rights (Child Rights Index, KidsRights, Realisation of 
Children’s Rights Index and similar), but has very often implemented rights 
of the child directly into regular law (Berrick et al., 2016, 2022; Gilbert 
et al., 2011). 

In the effort to make sure children carry rights in a real sense, do the sig- 
natory to the convention, or the ruling government, know what is implied by 
a human rights ethos or standard and that they have obligated themselves 
to enforce? Do the government know what child rights mean when they 
embed the human rights standard into public policies or decision-making 
in public services? Do children have an actual ability to raise a rights claim 
or have the government a coherent approach to including children as rights 
claimants? Do children even know what their rights entail, and, provided 
they do, do what they know about their rights correspond to a human 
rights standard? Although rights of the child, and especially fundamental 
rights that children carry and that a government have a duty to enforce, 
have a more significant potential of developing a more clear-cut jurispru- 
dence in societies that are polarised between majorities and minorities, and 
where rights become a far more active role in decision-making and court- 
proceedings. Countries that experience a higher level of agreement across 
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the political spectrum still have a duty to understand any child’s rights 
equally, both coherently and substantively, across public practices and care 
contexts to ensure rightful claims are met whenever needed. 

By signing the CRC, it becomes a public promise to the rights-holders to 
enforce human rights so that rights-based practices do not differ too much 
from one CPS office to the next, from one municipality to the next, and even 
from one country to the next. Having human rights practices in general, and 
especially on street level where decisions must be tailored to each child’s care 
context, there is a need to develop a human rights rationale, or a theory, that 
connects the human rights ethos to the practical context of its application. 
We need to, and by paraphrasing Kant, develop rational principles to guide 
the understanding of rights and provide rights with “brains” (Kant, 2006). 

A pivotal demand to rights-based professional practices in the CPS, fol- 
lowing the CRG, is that individual rights of children are distributed to each 
child equally and enforced by public services according to a principle of 
equality and according to a coherent substantive normative-legal approach 
to human rights (Dworkin, 2013). Article 12 of the CRC is a right each child 
carries. It stipulates a right of the child to express itself in casework that 
affects them and that what that child chose to express freely must be given 
due weight according to the maturity and age of the child. This right is car- 
ried irrespective of public services. So each public service must answer this 
particular right equally and follow a coherent normative-legal approach to 
human rights. The CRC is even more specific and clarifies that this right 
relates to all administrative and judicial proceedings, which makes this 
right in particular influential and a defining trait of most CPS practices as it 
is a public service and a system of administrative proceedings: 


...the child shall in particular be provided the opportunity to be heard 
in any judicial and administrative proceedings affecting the child, 
either directly, or through a representative or an appropriate body, in 
a manner consistent with the procedural rules of national law. 


(Art. 12.2) 


As these proceedings lead up to CPS acting to provide protection and care 
for the child, Art.12 fuels substantially into Art. 3.1, and which demands 
decision-making have the child’s best interests as a primary consideration. 
Since Art. 12 presupposes that the child knows what it can freely express its 
opinion is about, and that Art. 12 thereby presupposes the child is informed 
of the matter at hand, what the child can argue is its interests, and what 
the child itself would say is in its own best interests. Some version of this 
approach to practice is something most countries in the world have obli- 
gated themselves to strive for, implement, and enforce by ratifying the CRC. 
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In this chapter, I will attempt to explain how we can understand the 
basic building blocks of a rights-based professional practice according to 
CRC Art. 12, namely, to argue the case of a normative-political approach 
to CRC Art.12. The aim is to provide a theoretical backdrop and rights- 
based approach to organising professional practice within CPS. This chap- 
ter will not discuss this approach against alternative theories that have a 
human rights ethos as a point of departure, not that this is not fruitful, but 
because the idea is to merely suggest one version of a more comprehensive 
approach to Art.12. practices within the CPS. 


Constitutional Rights, Optimisation 
Requirements, and Professional Practice 


Children carrying the rights of the CRC are provided equal protection 
against unlawful or illegitimate interference into their lives. Speaking 
about protection against unlawful interference is a version of speaking of 
negative rights as freedoms (See Berlin, 1958), or fundamental rights when 
transferring the discussion on rights from adults to children. Many, but 
not all of the CRC rights, are in this regard negative rights, namely that 
they are protections against unlawful or illegitimate interference on the 
one hand and become a special type as they apply to the lives of children 
on the other. These rights are carried against the state, and where the state 
must enforce the rights (Marshall, 1950). 

Although human rights are not always formally embedded in national 
constitutions or even in regular legislation, individual human rights need to 
be enforced as constitutional to make sure that each carrier of rights, that 
is, each child citizen, is bestowed an equal number of rights, that the rights 
carry equal meaning and that the different protections rights are intended 
to instil becomes enforced against every possible infringement equally. 
Constitutional rights having precedence is also why we refer to negative 
rights as fundamental compared to regular law (Alexy, 2009). This draws 
on the insight that certain types of societal norms cannot be broken and 
that these norms, as rights, become a precondition for the legitimate rule 
of law (Habermas, 1996). The enforcement of negative rights becomes a 
precondition for legitimate majority rule or threats from other entities that 
can violate the integrity of the person who carries rights. Only by being 
enforced as constitutional and taking precedence to regular law can rights 
safeguard each child from unlawful interference (Falch-Eriksen, 2018). 

The negative rights of the CRC provide a wide range of interpretations 
and do not constitute clear-cut commands that are easily enforced. The 
rights are often vague and indeterminate (Elster, 1987; Mnookin, 1975). 
Borrowing from Robert Alexy, we can rather speak of rights as principles 
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that carry an optimisation requirement (Alexy, 2014). Although negative 
rights carry an optimisation requirement and must be enforced across a 
wide range of legislation and casework, as principles of this kind, profes- 
sional rights-based practice become challenged to ensure equal cases are 
treated equally, and unequal cases are treated unequally as the rule of law 
prescribes. 

For each rights claim raised towards the CPS, a fundamental princi- 
ple of equality must be maintained throughout professional practices. 
To Dworkin, which I will lean towards here, the principle of equality, or 
the right to equal treatment and non-discrimination, is “axiomatic” to a 
system of rights altogether (Dworkin, 2013). Equal treatment and non- 
discrimination is a prerequisite to rights-based practices, albeit those rais- 
ing the claims are often children with variable experiences and different 
circumstances of care or often carry relevant inequalities from one child 
to the next that must be allowed to influence decision-making. As rights 
are held by each unequal child equally, each child must also be optimised 
equally by way of the rights they carry, which often, then, would lead to 
unequal treatment from one child to the next. Herein lies the advantage 
of rights maintaining an optimisation requirement towards its enforce- 
ment. Each child within the CPS must be addressed professionally to tailor 
decision-making to their potentially unique rights claims. 

The demand towards equal treatment of equal cases, and the corollary 
unequal treatment of unequal cases, is fundamental to the rule of law and is 
often connected to a principle of law (Alexy, 2014; Habermas, 1996). Rules 
are needed for collective coordination and decision-making, and they need 
to apply equally to all affected by the legislation. Today, it is an insight visi- 
ble from country to country and court-room to court-room by the blindfold 
of Lady Justice, namely, that individuals who raise a rights claim should be 
treated equally unless their rights claim differ in ways that are relevant to 
meet the claim, and then these cases must be treated unequally (Aristotle, 
1954). Although situated on a street level, facing their clients in their daily 
lives, professional practitioners within the CPS carry the public duty not 
only to ensure that the child’s rights are not violated, but in cases where 
they are violated, intervene in such a manner that upholds, enforces, and 
develops a practice that is aligned with a principle of law. Street-level pro- 
fessionals in public service such as the CPS is demanded, from a constitu- 
tional rights-based point of view, to enforce rights equally, which in many 
respects simply considering each case in its own right and considering how 
to tailor practices to answer each particular child’s rights claim. Hence, 
CPS professionals carry this blindfold too, especially in matters pertaining 
to rights that must be optimised by professional judgment, also referred to 
as discretion (Falch-Eriksen & Backe-Hansen, 2018p). 
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Upholding a fundamental principle of equality has ramifications for 
professionals’ ability to evaluate and separate equality and inequality or 
inequality of one case from what has been deemed equal among others 
(See Alexy, 2009). Therefore, children’s cases that are evaluated as equal 
are treated equally, whereby unequal treatment must be justified by giving 
valid reasons for differences in treatment. Equality thereby presupposes 
different treatment whenever cases are unequal. Which they often are. In 
CPS practices, most casework involves children with very diverse back- 
ground conditions. To ensure that each right is enforced according to a 
principle of equality, the inequality from one case to the next needs to cor- 
respondingly lead to unequal decision-making among professionals. 


The Human Rights Standard 


Once the approach to professional rights-based practice has incorporated 
a precondition that a principle of equality backs each right a child carries, 
we know that each rights holder must be addressed through an optimisation 
requirement guiding professional practice; the next step is to answer, “equal- 
ity of what”? In this book and this chapter, the answer to this question is the 
normative-political cosmopolitan ethos belonging to human rights and how 
international human rights norms, as they form a system of rights chiselled 
out by the United Nations, can guide the professional practice of the CPS 
(Falch-Eriksen & Backe-Hansen, 2018a; Freeman, 2009; Haugli et al., 2019). 

The Preamble to the Universal Declaration of Human Rights (UDHR) 
has become a key reference point for human rights instruments, widely 
seen as an origin document for international human rights (Habermas, 
2010). Although it is only a declaration, it resonates with the basic princi- 
ples of a human rights ethos and has thus become a reference point for all 
other human rights instruments. We will focus on the following recognition 
made by the UDHR about... 


...the inherent dignity and of the equal and inalienable rights of all 
members of the human family is the foundation of freedom, justice and 
peace in the world. 

(Preamble) 


Furthermore, the Preamble to the UDHR underlines the value of this docu- 
ment as foundational and key to understanding the aim of human rights and 
how to deduce human rights from a “common standard of achievement” for 
mankind, as it is stated in the Preamble. As we will treat UDHR as a lead 
source of a human rights standard, we can use such a standard as a princi- 
pal anchor point to construct theoretical propositions to what rights-based 
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professional practice entails. Developing a deeper understanding of rights- 
based practice is a necessary stepping-stone to acquire an adequate under- 
standing of how CRC Art. 12 works throughout the CPS’ practice domain. 

To this end, safeguarding each person’s dignity from unlawful, harmful, 
and illegitimate interventions serves as the first essential building block to 
understanding how professional rights-based practise becomes directed. 
In doing so, we need a concept of dignity to work for us, aligning with a 
human rights ethos. Also, denying individual rights correlates to denying 
the inviolable character of individual integrity (Freeman, 2011). Although 
there are other ways to approach dignity, and interesting from a more phil- 
osophical perspective, dignity is key to unveiling how rights work that is 
the point here (see widely different approaches in, e.g. Habermas, 2010; 
Waldron, 2013). The concept of dignity will thereby be applied as both 
pragmatic and political in this chapter, albeit first inspired by Kant’s reflec- 
tions on what constitutes dignity: 


In the kingdom of ends, everything has either a PRICE, or a DIG- 
NITY. What has a price can be replaced with something else, as its 
equivalent; whereas what is elevated above any price, and hence allows 
of no equivalent, has a dignity. 

(Kant, 2013) 


In Kant’s line of argument, dignity is granted through rights to each 
person. By doing so, we elevate each individual to have “no equivalent”, 
and simultaneously recognise that protection against interference must 
(Habermas, 2010) not become an obstacle towards the character of each 
individual’s dignity, which implies corresponding protection of their auton- 
omy, or freedom, of each person to act out what their dignity prescribes. 
Denying a person their reason to guide it would coerce this person from 
acting according to what would make the person have “no equivalent”. 
Liberty, then, is grounded in the freedom each person would need to fulfil 
the unique personhood that person itself had an interest in becoming or 
pursuing. This access to an individual right to pursue one’s dignity calls 
for a demand to the legitimacy of law to maintain a fundamental right to 
individual freedom through law. Dignity, then, first of all... 


...performs the function of a seismograph that registers what is con- 
stitutive for a democratic legal order, namely, just those rights that the 
citizens of a political community must grant themselves if they are to 
be able to respect one another as members of a voluntary association 
of free and equal persons. 

(Habermas, 2010) 
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We could also refer to a more modern concept of dignity, as Rawls refers to 
individuals carrying equal dignity through each satisfying “the conditions 
of moral personality” (Rawls, 1999). The safeguard of dignity is thereby 
intrinsically linked to a fundamental right to liberty, where the violation of 
an individual’s liberty also becomes a violation of that person’s dignity due 
to the infringements laid upon that person’s right to act according to their 
“moral personality” and self-interest. Consequently, rights developed with 
dignity as a point of departure is the compromise that makes sure liberty 
can be acted upon in such a manner that it does not infringe upon others’ 
acting on the same fundamental right to liberty. 

The human rights standard becomes oriented by securing dignity and 
that each person is enabled to act upon their self-interest. Hence, the stand- 
ard establishes a normative order set to defend the equal worth of each 
individual’s dignity, where inalienable rights are bestowed to each “mem- 
ber of the human family” (UNDP, Art.1). Each human right, then, and 
across human rights instruments, can be seen as derivations from and spec- 
ifications of what is needed to safeguard human dignity and the inviolable 
integrity of each person. Protecting each individual's dignity becomes the 
moral aim of human rights (Habermas, 2010). By using the dignity of the 
human person as a lever and applying the logic from how human rights 
are derived and specified from it, we can utilise a human rights standard 
that uses the same rationale but to guide the development of rights-based 
professional practice. 

Using dignity professionally in practice in this manner, and in combi- 
nation with different rights embedded across human rights instruments, 
we can specify how human rights must be applied more accurately into 
each right’s claimant unique situation and reach the aim of securing that 
person’s dignity. Provided proper institutional arrangements of the CPS, 
which utilises the concept of dignity to practice according to a human 
rights standard, the link has become established by the standard between 
the aim of human rights, the human rights themselves, and how to prac- 
tice according to them. This implies that practices within the CPS do not 
depend on the positive enforcement of the rights norms of the CRC alone, 
as they are articulated explicitly in the human rights instruments, but can 
be expanded on and elaborated to be correctly and professionally applied 
to particular contexts, to specific claims, developing practices based on a 
human rights standard. Individual dignity can thus be seen as the moral 
source of both human rights and rights-based practices and as a tool to 
separate legitimate professional practices from illegitimate practices, legit- 
imate decision-making from illegitimate decision-making. By tapping into 
what is needed to safeguard dignity, we can deduce what human rights 
imply in more particularistic settings, especially concerning making rights 
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work contextually on street level through professional practice. Dignity, 
then, is the conceptual hinge, as Habermas would call it, between morality 
and law, and from law down to street-level practices designed to enforce the 
rights of each child (see Habermas, 2010). 

To illustrate, by filtering CRC Art.12 through the insights that it is set 
to secure the dignity of each child, we can argue for a far more accurate 
understanding of what this rights norm entail in each CPS context. We 
then know why the child is to express their views in cases that affect them 
in the CPS, namely, to safeguard that decision-making optimise securing 
the child’s dignity and corollary self-interest through each decision. Hence, 
the human rights standard works to qualify professional decision-making 
to be in the child’s best interests. 


The Human Rights Standard and Indivisibility of 
Human Rights 


In CPS practices, to ensure that each child’s dignity is secured as a matter 
of right, each child’s rights presuppose professionalism that through rights- 
based approaches tailor decision-making that answers the specific rights- 
claim of each child and simultaneously enforces a professional ethics based 
on an egalitarian universalism justified by the human rights standard. The 
human rights standard can also be used as a key to understanding what 
is meant by the indivisibility of human rights. For rights-based practices 
to work, they must be distributed according to a principle of equality. 
From the outset, one specific right must be presupposed to mean the same 
from one practice to the next, namely carrying the same core objective of 
securing the dignity of each person. To obtain such an aim throughout 
CPS practices, we can understand each right carrying a dualism between 
the normatively embedded human rights standard on one side and what 
rights-norms implies empirically on street level on the other. Here, we bor- 
row from what Habermas refers to as the moral-legal Janus face of human 
rights, where the positivisation of rights is mediated through the concept of 
dignity, and which we now push further into the application and enforce- 
ment of rights through professional practice (Habermas, 1996, 2010). 

To understand how the human rights standard works to develop pro- 
fessional practices, such rights-based practices must uphold any relevant 
human rights and how they are interconnected. In this manner, the con- 
cept of dignity is presupposed to the extrapolation of any right or any 
rights-based practice, and where the concept of dignity becomes the source 
of everyone’s rights and how their claims must be addressed in each case. 
Therefore, rights become enforced as the answer, or expression, to a series 
of dimensions to what is meant by securing the “dignity” of each person. 
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To secure the “dignity” of each child, the human rights standard must 
be upheld on a fundamental level, i.e. on a constitutional level. What is 
implied by a constitutional level is that no person or entity, nor any dem- 
ocratic assembly can act or threaten the dignity of any one individual on 
the one hand, and on the other, the duty on the state itself to make sure 
that rights are enforced in a correct manner (Barber, 2018). Hence, pol- 
itics, law-making, policy-making, and professional practices, as the final 
joint in a democratic chain-of-command, becomes not only restricted by 
a legal-normative conception of legitimacy embedded in the human rights 
standard but also becomes a part of the constitutional architecture of 
securing the enforcement of individual rights. 

Basic types of rights within a constitutional system of rights are negative 
rights, membership rights, and the right to legal remedies (Dworkin, 2013; 
Habermas, 1996; Marshall, 1950). These three, and how they are ordered, 
are interdependent and constitute a constitutional guarantee of individual 
freedom and integrity and, “in a word, there is no legitimate law without 
these three” (Habermas, 1996). Only by securing constitutional protection 
of negative rights will freedom from interference and the freedom to pursue 
whatever aim you want to be granted, and any legislation, policy, profes- 
sionalism or any interaction in general in breach of basic rights will be a 
breach in any individual’s fundamental rights. Hence, basic to constitution- 
alism is the need to secure the liberty of each individual as a matter of right, 
which is a space for personal autonomy, and for individuals to pursue a life 
following their self-interests in conjunction with all others having the same 
particular right. This primary tenant of liberal political theory has its roots 
back to Locke and Kant but is generally seen today as prerequisites of a 
modern liberal constitutional democracy (Habermas, 1996; Rawls, 1993). 

Children, as adults, carry negative rights; children too have a right to 
protection of their dignity from unwanted infringement. Whenever admin- 
istrative proceedings affect them, this becomes interference into their lives 
with potential violations of their interests. We could even argue that chil- 
dren in the system of CPS are in particular threatened of having their 
dignity violated as their rights claims are about protection from violence. 
Consequently, Art. 12, in combination with CPS being mandated to protect 
the child from harmful and violent interference from parents and public 
interference by the CPS, calls for justification of decision-making to claim 
that the decision will be in the child’s best interests. As CPS carries a con- 
stitutional duty to enforce the rights of the child, and the child’s best inter- 
ests, decisions must become informed by what a child feels, needs, or does 
not need in their care context. Although a child cannot live a life on their 
own, and make decisions on their own care, because it is a child, it still is 
a potential violation of their dignity whenever administrative and judicial 
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proceedings are underway by the CPS that do not include the child into 
decision-making processes. 

Also, as the negative rights of the child cannot be revoked by CPS due 
to its constitutional character, negative rights, and what is meant by lib- 
erty must be understood while developing professional practices to enforce 
Art. 12, it must become part of how professional knowledge is developed. 
For instance, enforcing negative rights is different from enforcing welfare 
rights, implying that CPS is, in principle, not a welfare state service but a 
particular service aimed at protecting a child’s fundamental rights. 


Violation of Dignity as Violation of Best Interests 


The fundamental right to individual liberty implies a right to pursue one’s 
self-interest and what individual dignity prescribes. A fundamental prin- 
ciple right to liberty, carried by each, can structure professional practice 
and make sure that practices can only claim to be legitimate if they do 
not violate the right to pursue one’s dignity through self-interest. This is a 
Kantian insight, and it translates to this topic here as professional practices 
cannot unfairly infringe on an individual’s liberty without threatening the 
principle of personal liberty altogether. Hence, the right to personal liberty, 
which is set to protect one’s dignity, must be safeguarded before any other 
right, and which is about following one own’s self-interest — the freedom to 
pursue your conception of the good as Rawls would call it (Rawls, 1999). 
The legitimacy of professional practice becomes dependent on being inter- 
connected to its claim to uphold a fundamental right to liberty carried by 
the child on the one hand and not having consequences of impeding free- 
dom upon implementation and enforcement on the other. 

To Kant and many modern scholars of political liberalism, individual 
dignity is the natural source of the individual right to liberty (Habermas, 
2012; Rawls, 1999). Individual dignity is obviously also bestowed upon chil- 
dren asa matter of right as they too are moral subjects (cf. Rawls, 1999). The 
challenge that children pose is that although every child is bestowed nega- 
tive liberty, in the sense that their liberty cannot be constrained externally 
(Berlin, 1958), they cannot invoke such freedom positively themselves — in 
the sense of acting upon their negative freedom. To such an end, they need 
to develop a moral and rational awareness to act. Rawls picked up on this 
later and referred to it as acquiring moral powers (Rawls, 1993), or as Mar- 
tha Nussbaum refers to as the development of each person’s moral psy- 
chology (Nussbaum, 2019). Going on from the child’s negative liberty and 
acting on such liberty positively calls for the moral psychology of the child 
to be fully able to act according to self-interest and a concept of justice. 
Children, then, need to develop the capacity for fully autonomous actions 
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before acting on them. This is something that childhood prepares a child 
for towards adulthood. Hence, the child has a prospective right to full lib- 
erty, both the negative liberty and the ability to act on liberty. To clarify, 
negative rights secure liberty, and liberty has a negative and a positive side 
to it, where the negative 1s the intrinsic liberty of each person, and the pos- 
itive is the ability to act on such liberty. 


Child’s Best Interests and the Right to Liberty 


During childhood, the child constantly needs attention, guidance, nour- 
ishment, comfort, and fun. To Kant, children are unwillingly brought into 
this world, and for that reason alone, the parents have an obligation to pro- 
vide satisfying conditions for the child’s development. An equal sentiment 
is to be traced today and embedded in the CRC’s Preamble: 


Recognising that the child, for the full and harmonious development 
of his or her personality, should grow up in a family environment, in 
an atmosphere of happiness, love and understanding.... 


During childhood, andas the child develops its capacity for self-determination, 
the parents must act on behalf of the child, i.e. acting on the child’s interests 
in any given case. Whereas the child has a negative right to liberty, the par- 
ents are needed to manage the child’s positive liberty on behalf of the child 
through approximating the child’s interests. Now, positive liberty is not to be 
confused with positive rights either. Child protection 1s all about protecting 
the negative rights of the child, which carries both a negative and a positive 
side of liberty (Berlin, 1958). Positive liberty has to do with acting on liberty 
in society and participating socially. Social rights, or welfare rights, are not 
something I will discuss here. 

Now, the demands towards CPS, as well as caretakers, are kind of 
straightforward. The right to personal liberty that the child receives as 
an adult must be something the child is prepared for and can make use of 
once adulthood ticks in. This implies that when the personal self-interest of 
a young adult is set to guide him, it correlates to the personal self-interests 
the adult had as a child. Hence, the preparedness to act is developed during 
childhood, foremost by the child alone, but with the guidance and care 
of caretakers or the CPS. This fundamental point in securing the child’s 
dignity through childhood and into adulthood has implications for profes- 
sional practices in the CPS. Professional practices cannot ignore who the 
child was, who it is, and who that child will be through its own volition and 
best interests when conducting professional decision-making on matters 
that affect the child. 
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To illustrate: Once a child is removed from parents’ custody, and the 
CPS replaces the parents, it becomes the public’s duty to manage where 
the parents could not. However, the CPS must have a far more detailed 
account of the justification of how and why they decide to interfere in the 
life of the child. To act as parents and become their proxy, the CPS must 
respect and uphold the child’s negative right to liberty while simultane- 
ously alluding to the developmental trajectory of the child stipulated by the 
child’s perspective right to full liberty as an adult, that adult’s self-interest 
and the dignity it carries. Albeit, the professional, can only allude to the 
self-interests of the future adult, the goal is to raise a claim on what is in 
the child’s best interests here and now by arguing for a decision to secure 
the child’s dignity. Even though such a process would be aligned with 
rights-based practice, it must be stressed that decisions can never be equal 
to the child’s best interests (Mnookin, 1975). In the process of reaching such 
a decision that lay claim on being in the child’s best interests, it can only 
be done by observing the child’s interests and getting to know the child as 
stipulated by Art.12. 


Professional Practice and CRC Article 12 


For professional practices in the CPS to enforce GRC Art. 12, there is a 
need to understand the type of casework the CPS is handling in connection 
to the human rights standard. The casework of any child within the CPS 
is embedded in administrative and court proceedings. Consequently, the 
child’s freedom to express itself in matters that affect them becomes acti- 
vated the moment the CPS engage with the family, the child, the child’s 
care context, and the child’s future. In CPS’ effort to enforce its public 
mandate to protect the child, the child’s life is interfered with in a manner 
that potentially, and most likely, will affect the individual child’s dignity, 
i.e. their moral personhood. To secure that the child’s best interests shape 
decisions affecting the child, the child has the freedom to express itself 
that the CPS must enforce continuously throughout the case proceedings 
belonging to the child. Critical to developing an understanding of who the 
child is, the expressions the child provides must be allowed to become rele- 
vant and reflexive, something that demands that the child is informed and 
allowed time to participate optimally. In doing so, the CPS taps into the 
individual child’s conception of themselves, their interests, their identity 
and social preferences, and which will not only inform the casework for the 
CPS professionals but will assist in qualifying decision-making towards the 
claim on serving what is in the child’s best interests. 

While enforcing the right constitutes a crucial resource to respect 
and maintain the child’s dignity, and by approximating the child’s best 
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interests, the age and how mature the child is can become a challenge as to 
how their expressions are allowed to shape decision-making. However, no 
child’s expression, no matter the age or maturity, is left to decide on care 
matters. Each child can only influence and argue their interests, and it is 
up to the professionals to what degree or whether or not to allow expres- 
sions to influence decision-making. Knowing whether or not maturity or 
age matters can be established once the professional knows the child, their 
interests, who they are and where the child’s developmental trajectory is 
heading. Not collecting a child’s expressions and allowing them to influ- 
ence decision-making must thereby be argued for and legitimised by the 
professionals. 

To understand how to embed Art. 12 into professional practices in CPS, 
we first need to understand the source from which this individual rights’ 
normative understanding and reasoning are based in a human rights 
standard, and that following such a line of reasoning, Art. 12 assist the 
professional practice in reaching decisions in the child’s best interests. Such 
an exercise will also need to convey how the right belongs to a child with 
a prospective right to liberty, compared to an adult who can act according 
to self-interest. If administrative proceedings were deemed in violation of 
an adults self-interest, the adult could resort to legal remedies. The child 
simultaneously has and has not the same right. A child has a self-interest 
under development, and whenever the public interferes, to secure the 
child’s dignity, the child must be asked and be allowed to convey needs, 
interests, preferences, etc. If a child expresses disdain for specific actions, 
the CPS has the role of being the proxy of the parents and assist develop- 
ing the child’s positive liberty. CPS can only maintain its course with the 
child’s protests if the child’s dignity becomes protected. 

The child’s lack of ability to act entirely on their liberty rights is key to 
understanding parents’ fiduciary role and professional practices within the 
CPS. Until a child can act freely, it will need other people’s reason to guide 
actions that are in the child’s best interests. As a child expresses itself, those 
who provide care must remain vigilant in evaluating whether or not what 
is expressed is reasonable and in line with the child’s developing ability to 
act on positive liberty, to act on a conception of the good, i.e. what is the 
child’s self-interest. 

Being a child and lacking the moral psychology to rationally know how 
to act in their own best interests or how to interact autonomously is the lead 
cause for developing human rights for children. It is not group rights per se 
but must be seen as how a human rights standard needs specific rights for 
children to safeguard their dignity. Hence, although children are excluded 
from carrying rights in the same manner as adults, which require the per- 
son’s ability to act entirely autonomously, the aim is to secure the same 
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objective — the person’s dignity. Consequently, a child has a prospective 
right to individual liberty once it reaches adulthood. Until then, the child 
as a rights holder remains a special case within a human rights system, 
and professional practices set to enforce rights must be explicitly developed 
to enforce children’s rights. Rights-based practices are developed accord- 
ing to a fiduciary principle that grants professional practitioners within the 
CPS the duty to interpret and understand the child’s expressions and how 
they align with the child’s trajectory towards adulthood, i.e. its dignity. 


Conclusion 


For CPS to abide by what Art.12 calls for, from the point of view of a human 
rights standard, it cannot merely listen to the child here and now, or simply 
participate for the sake of participation, and to “tick off the box” in the 
administrative system. Nor can CPS practitioners assume the information 
carried by the child’s expressions can be a separate issue altogether from 
the CPS practices but must allow the child’s expressions to assist reflex- 
ively in qualifying decision-making to become in the child’s best interests. 
If the child’s expressions are not included reflexively with professionals’ 
administrative- and court proceedings, the child has not been included 
communicatively to express itselfin line with what their interests might be. 
The child must thereby be informed and included in a real conversation 
revolving around the purpose and aim of the proceedings to provide protec- 
tion. On a more fundamental level, the aim of enforcing Art.12 for the CPS 
is to acquire an understanding of how the child’s expressions align with the 
child’s perspective right to liberty, 1.e. their dignity and future self-inter- 
ests, and how its future self-interests can inform the interests of the child in 
the here and now. Art.12 is activated continuously across different practice 
domains in CPS practices and must be seen interconnected to administra- 
tive and court proceedings as the child’s dignity becomes affected. 

For professional practise within CPS to be rights-based, whereby Art.12 
must be enforced coherently on a case by case basis, practice must allow 
itself to be informed and guided by a human rights standard and not merely 
act as if Art.12 was a definite rule disconnected from a more fundamental 
human rights standard. Art. 12 must be enforced and adjusted to every 
conceivable field of practice together with all other rights that become acti- 
vated by the case at hand, and the professional must reason as to what is 
demanded by the case for it to abide by a human rights standard. In this 
effort, the professional allows decision-making to be guided by the core 
purpose of human rights: securing each child’s dignity. To CPS, this aligns 
with enforcing the child’s prospective right to liberty, which points into 
the distant future of the individual child — towards the particular child’s 
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adulthood and where the child becomes autonomous and receives rights as 
a full-fledged citizen. This imagined adulthood represents the developmen- 
tal trajectory of the child’s interests and which the CPS practitioner must 
claim to approximate through decision-making. When the CPS practi- 
tioner receives expressions of thought from the child itself, whatever it may 
be, and what the child assumes is its interests, they can be used to qualify 
the claim to reach decisions that are in the child’s best interests. 

Professional practices developed from human rights and embedded 
into CPS are something that each modern democratic state-system must 
have an ongoing and reflexive relation to. Human rights, constitutionally 
secured, discussed, developed, and embedded into professional knowledge 
and applied in practices, can provide the necessary ingredients and back- 
drop for designing professional practices that respect and uphold human 
rights. 
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4 The Case of Assessment 


Child Participation during 
Administrative Proceedings 


Karmen Toros and Rafaela Lehtme 


Child protection is a complex and difficult field (Isokuortti et al., 2020; 
Russ et al., 2020) where one main task is to clarify information and con- 
duct assessments of reported cases of harm (Mainstone, 2014; Vis et al., 
2021). As a vital part of service delivery, effective assessment contributes to 
better outcomes and increased well-being for children in need (Gotvassli & 
Moe, 2019). In this chapter, a child in need is defined as a child whose well- 
being is threatened or where suspicion has arisen concerning possible 
neglect, abuse, or other violation of a child’s rights to safety and protection 
(Lauri et al., 2021). Child protection assessments require accuracy and com- 
prehensiveness when evaluating risks and protective factors and the need for 
services in order to support the well-being of the child (Dickens et al., 2019). 
In this regard, understanding a child’s life, experiences, and needs is crucial 
and cannot be done without hearing the child (van Bijleveld et al., 2019). 
Child Protective Services (CPS) professionals have a key role in the assess- 
ment process. Meysen and Kelly (2018) explain that assessment involves 
diverse responsibilities and methods with limited reliability for predicting 
future developments. Ferguson (2017) brings up an important point here — 
CPS professionals need to keep the focus of the assessment on the needs of 
the child, so that the child does not, in a sense, become invisible. 
Assessment involves the evaluation of needs for protective measures, i.e., 
whether or not the quality of care is below a threshold of acceptability, 
and also forms the basis for decisions on what appropriate interventions or 
measures are needed. Thus, child protection assessment ‘is of great impor- 
tance not only for the child’s opportunities to receive help but also for the 
child’s well-being and future development more generally’ (Petersen, 2018, 
p. 610). This again acknowledges the significance of children’s participa- 
tion in the assessment process and the need to allow children to express 
themselves and be listened to. The exercise of a child’s right to be heard 
is a crucial element of the assessment processes (GC No. 12, p. 7). Nev- 
ertheless, children’s voices are only partially apparent during assessments 
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and decision-making processes, although studies suggest that children 
want to share their opinions and experiences (Dillon et al., 2016; Kosher & 
Ben-Arieh, 2020; Lauri et al., 2020; Mateos et al., 2017). Furthermore, 
the information collected from children is often incomplete due to the lim- 
ited time spent engaging with children while assessing their situations and 
making decisions (Yelick & Thyer, 2019). 


Assessment Framework 


Social work practitioners consider assessments to be a foundation for child 
welfare and protection practice (Petersen, 2018; Toros, 2012). Assessments 
give a better understanding of the child’s situation and can be referred to as 
care diagnostics. It enables CPS professionals to make informed decisions 
and to respond more effectively according to the best interests of the child. 
Bouma (2019) outlines a four-phase assessment: identifying, investigating, 
intervening, and evaluating (cf. Middel et al., 2021). A crucial part of the 
assessment process includes critical analysis — analysing children’s care, 
their needs, the nature and level of risk and harm, deciding whether the 
child is in need, and providing support to address those needs (Firmin, 
2020). Mosteiro et al. (2018) similarly conclude that more challenging than 
data collection is the process of analysing and interpreting the data for a 
holistic understanding of the situation. 

In this chapter, we discuss the components of an assessment based pri- 
marily on the UK assessment framework (Department of Health, 2000), 
which has been at the forefront of an international movement to develop a 
systematic approach to respond to children in need (Léveillé & Chamber- 
land, 2010). The assessment framework has theoretical roots in develop- 
mental ecology and attachment theory (Socialstyrelsen, 2013: cf. Karlsson 
et al., 2019, p. 1878), and is conceptualised as an equilateral triangle with 
three main interrelated domains impacting the child’s well-being: the 
developmental needs of children, the parental skills required to meet those 
needs, and the family and environmental factors likely to influence how 
those needs are met (Toros et al., 2017). The framework is developed based 
on findings from a range of research studies, theories from various dis- 
ciplines, and lessons learned from practice to promote a comprehensive 
approach towards assessments (Cleaver & Walker 2004; Horwath & Mor- 
rison, 2000; Milner & O’Byrne, 2009). 

Although this framework originated in the UK, specifically England and 
Wales (Léveillé & Chamberland, 2010), its universal principles are applicable 
across countries. Within this framework, assessments should be a continuing 
process, not a single event, and ensure equality of opportunities, recognise 
the importance of working in partnership with children and families, use 
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an ecological approach, be built on strengths while also identifying difficul- 
ties, use an inter-agency approach to assessment and provision, be grounded 
in evidence-based practices and have a child-centred focus (Department 
of Health, 2000, p. 10). Countries in and outside of Europe, for example, 
Sweden, Denmark, France, Estonia, and Australia, have adopted and use 
components of the framework (see Léveillé & Chamberland, 2010) for effec- 
tive assessment that comprehensively take into account how the current and 
long-term well-being of a child is influenced by the interaction between the 
child’s developmental needs, parental skills, and environmental factors (three 
main interrelated domains). This is also in accordance with the ideas of Lou 
et al. (2008) who discuss child well-being assessments in child welfare prac- 
tice through infancy and early childhood, middle childhood, and adoles- 
cence to evaluate a child’s needs for safety, permanency, and well-being. 

In the context of child protection assessment, it is also useful to con- 
sider the nine risk principles in children’s services, described by Munro 
(2019), most importantly the first five: the child’s safety and well-being have 
to come first in any situation, decisions have to be made in conditions of 
uncertainty, harm and benefits have to be balanced in the decision-making 
process, quality of the practice depends on the quality of decision-making, 
not the outcome, and the context and circumstances of the situation have 
to be considered when judging the decision. However, regardless of the 
specific situation, Cohen et al. (2020) outline the assessment to be family 
and child-centred, strength-based, inclusive, and partnership-based. They 
elaborate that a family centred approach views the family as a resource to 
meet challenges and make good decisions. Similarly, Saar-Heiman and 
Gupta (2020) discuss incorporating parents’ perspectives in assessments 
and decision-making for knowledge production. All this is in line with the 
assessment framework previously discussed. 

In the context of this book, most importantly, we encourage profession- 
als to adopt more holistic and child-centred views with increased focus 
on child participation. This approach seems to fit well with the concept 
of Signs of Safety, which is a strengths-based model adapted for the statu- 
tory child protection setting developed by Turnell and Edwards with social 
workers in Australia in the 1990s (Keddell, 2014). This practical model 
is embedded with a belief in collaboration, strengths-based practice, and 
the safety of the child, drawing on solution-focused brief therapy to fos- 
ter a cooperative relationship between workers and families through elic- 
iting the family’s perspective on competencies, existing safety, and goals 
(Turnell & Edwards, 1997: cf. Toros & Falch-Eriksen, 2021). Several schol- 
ars utilise the Signs of Safety approach to engage with families and develop 
effective worker-client relationships in child protection (Nelson-Dusek 
et al., 2017; Oliver & Charles, 2015; Turnell, 2004), which is crucial for the 
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assessment process, decisions, and interventions designed to enforce child- 
friendly practices. 

In the light of the above discussed concepts and principles, we encourage 
professionals to adopt more holistic and child-centred views with increased 
focus on child participation — advocating for these values is one of the aspi- 
ration of this book. 


Children’s Experiences of Participation in Child 
Protection Assessment 


In the following, we will discuss the findings of an empirical study based 
on the experiences of 16 Estonian children regarding their participation 
in child protection assessments. The data was collected as part of the 
larger study ‘Effective participatory discourse: Experiences of partici- 
pants’ engagement in the context of child protection assessment practices’, 
approved by the Ethics Committee of the University of Tartu. All partici- 
pating children, 5 girls and 11 boys aged 9-17 (average age 12.9), were reg- 
istered for the child protection assessment with a case plan as children in 
need of assistance. The interviews were carried out in different regions in 
Estonia from June 2019 to December 2020. Fourteen of the children were 
living at home with biological parents, one in a foster family, and one child 
was in a rehabilitation institution for children with substance-use disor- 
ders. In half of the cases, the reason for the child protection assessment was 
the child’s truancy and issues concerning homework, other cases included 
mainly child neglect, abuse, and parental alcohol abuse. 

Perspectives and experiences regarding participation were gathered 
through in-depth semi-structured interviews covering the following main 
areas: the first meeting with the child protective worker in the last initiated 
case plan, follow-up meetings, satisfaction with CPS actions and expecta- 
tions, and child participation. The focus of the interview was on the chil- 
dren’s stories, asking them to reflect, describe, and give examples. Informed 
consent was prepared and signed by both children and their parents, 
describing the aim of the study, interview process, data analysis, the use of 
the data, how children’s views contribute to the study, also confidentiality 
and anonymity regarding records and participants. In subsequent para- 
graphs, we will elaborate on the empirical results of the study in the context 
of child participation with references to international research on the topic. 


Participation Opportunities and Voicing Opinions 


Creating the necessary conditions and encouraging children to partici- 
pate and express their views is one of the most crucial tasks for effective 
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child protection assessments. This requires the practitioner to focus on the 
importance of the worker-child relationship and to create an environment 
for the child to feel able to open up and share their story. Children in our 
study had various experiences regarding levels of contact from CPS — most 
commonly meetings occurred from one to three times per week, in one 
case. from zero to once a week. When exploring the nature of the contact, it 
became evident that even children who had multiple weekly contacts with 
their worker, actually rarely had meaningful conversations. Three children 
(ages 9, 10, and 11) explained that they did not have any discussions with the 
child protective worker, showing that in those cases Article 12 of the Con- 
vention on the Rights of the Child (CRC) was disregarded. Most children 
reported the worker asking only simple questions about school, grades, and 
favourite subjects, though two children (ages 14 and 15) described having 
more meaningful discussions that touched on deeper topics. Children with 
no experiences of participation indicated that the child protective worker 
only communicated with a parent. 

Despite the widespread ratification of the CRG, international studies, sim- 
ilarly to our findings, indicate a pattern of inability for children to express 
themselves throughout child protection assessments. Findings from a review 
of studies (16 studies from eight countries published from 2010 to 2018) con- 
sistently indicate that children, regardless of country, felt they were not being 
asked, listened to, or heard, in some cases even in harmful and unsafe situa- 
tions (Falch-Eriksen et al., 2021). Findings from a review article based on 16 
studies from eight countries published between 2010 and 2018 refer that chil- 
dren consistently, regardless of the country, felt they were not being asked, 
listened to, or heard, in some cases even in harmful and unsafe situations. 
Other studies have reached to similar results, reporting that children feel 
overlooked and even silenced (Fylkesnes et al., 2018). Here, it is important 
to stress that according to Hart (1992), the goal of children’s participation 
is not for children to always participate fully, but that every child should 
have the opportunity to choose their level of participation depending on their 
capacities. 

Receiving information from the CPS worker about the current circum- 
stances was also insufficient for children participating in the study. Four 
children learned about CPS’ visit from their parents. One child, while 
admitting the worker explained the reason for visiting, used the word 
‘arrogant’ and ‘uninterested’ to describe the overall attitude of the worker 
towards the child’s thoughts and feelings. Other children had no idea 
about an upcoming visit or the reason for it. Similarly, Cossar et al. (2016) 
found that children received information from family members rather 
than professionals. In addition, our findings indicate age discrimination; 
younger children reported more cases of non-participation, with fewer 
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opportunities to express their views and needs. Various studies indicate a 
similar trend wherein the capacity and maturity of the child are questioned — 
younger children are seen as not competent enough to participate, share 
opinions about the case, or understand the situation and its seriousness (van 
Bijleveld et al., 2014; Husby et al., 2018). 

Benson and Rosen (2017) argue that one possible explanation for the 
absence of younger children and children’s voices in general in child pro- 
tection practice is related to the protectionist approach — protecting chil- 
dren from harm. This misleading approach is embedded in the belief 
that children need protection from the burden of difficult conversations 
and painful memories that may be caused by their participation (Lauri 
et al., 2021). Fern (2014) emphasises the misleading nature of the pro- 
tectionist approach, arguing that it often leads to harmful effects, for 
example, increase in children’s powerlessness, as they are excluded from 
information and refused an opportunity to influence decisions about their 
lives. Another reason for depriving children of their participation rights 
is the persistent view of children as incapable of contributing to child 
protection efforts, leading adults to consider their ideas insignificant 
(Collins, 2017). Middel et al. (2021, p. 715) provide important commen- 
tary here — this kind of a paternalistic view is quite often used under the 
false understanding that it is in the child’s best interest, while in reality 
it only limits children’s autonomy and eliminates opportunities for them 
to participate. 

Consistent with already discussed findings, no meaningful participa- 
tion was identified from the reports of children in the study. However, one 
girl and one boy, 15 and 14 years old, respectively, shared their thoughts 
on seemingly more meaningful contact they had with their child protec- 
tive worker — discussions wherein the worker asked for the child’s opin- 
ions, what makes them happy, and likes and dislikes. As the boy outlined: 
Y.../ We talk about everything. What happened, how things evolved. I like these talks 
/.../°. In general, children wanted their opinions to be asked and heard, 
but opportunities to share their true thoughts were scarce. The views and 
preferences were asked only/mainly/mostly on insignificant matters that 
had no direct effect on the issues regarding the child protection assessment 
(e.g., type of candies for Christmas or food). A 13-year-old boy shared his 
experience in exchanging schools without being informed: 


/.../ Twasn’t even aware of this. I did not know I had to switch schools. 
And just like that out of the blue, I was told that I would go to that 
other school. And then I asked why I had to change schools. I did not 
know why /.../. 
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Children believed that the child protective worker’s opinion would over- 
rule their opinion in any case of disagreement, and they would have to do 
what the child protective worker said or wanted them to do. This refers to 
the issue of power and control. 

Analysing various models of child participation, Franklin and Sloper 
(2005) argue that genuine participation requires information about deci- 
sions, including fully formed options available to them and the implications 
of those options. This is in line with Muench et al. (2017) who highlight that 
the assessment process needs to be explained in a simplistic way to children 
(Muench et al., 2017) — what is happening, why it is happening, how long it 
will last, what the role of CPS is and how the child is involved. Receiving 
sufficient information on the proceedings and the child protection system 
itself is crucial for children in order to understand and make sense of their 
situation (Schoch et al., 2020). Wilson et al. (2020, p. 104974) found that 
CPS has a strong focus on children’s right to provision which can obscure 
their other rights, such as the right to clear and understandable information, 
to participate, and to be protected. They locate a fundamental point here 
— children’s right to protection entails more than physical safety; 1t encom- 
passes their emotional and psychological safety, and their overall well-being. 


Relationship-Based Partnership 


For children to participate, and to express themselves, a certain level of 
trust 1s required in the relationship with their child protective worker. 
Building trust takes time (Pinkney, 2018), and a child’s relationship with 
a professional is considered a fundamental factor here (Arbeiter & Toros, 
2017; Kennan et al., 2018). While Korpinen and Pöso (2021, p. 856) elab- 
orate that a relational view of competence is naturally embedded in child 
protection, current research shows how practitioners still lack important 
skills in communicating with children and young (Falch-Eriksen et al., 
2021; Toros, 2021). Children in the study were asked about their relation- 
ship with their child protective worker. They shared their thoughts on how 
to build trust in a relationship — honesty, expressing interest in the child 
and their life, more frequent meetings and conversations with the child, 
and patience. One girl elaborated on the idea of genuine interest by refer- 
ring to the adult wanting to work with the child: 


She [child protective worker] needs to look credible, meaning not angry, 
as children will not talk if a person is angry. Also, you cannot have an 
attitude that the child lies or not to trust the child. She has to have an 
interest for this child, to show interest in being with the child /.../ 
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This quotation shows the significance of the way a child is approached 
by a professional. A lack of trust leads to incorrect information. Children 
who did not experience a trusting relationship claimed to hide their stories 
from their child protective worker, also choosing the convenient answers 
expected by the worker, as this boy elaborated: 


This is how it works, I have to think and consider what to say, so there 
will be no consequences later /.../ Yes, I think carefully before I say it. 
I say what they want to hear and what is right to say. 


Kirk and Duschinsky (2017, p. 965) believe that practitioners know that 
relationships lie at the heart of social work practice and that working in a 
relational way improves outcomes for children. It is important to remember 
that relationships are important at every stage of the assessment process 
(Fitzgerald & Graham, 2011; Roesch-Marsh et al., 2017). Collins (2017) 
refers to the tense and unstable nature of relationships, that needs to be 
considered in child participation and protection. She states that ‘while 
seemingly contradictory, a child has both agency and vulnerability, which 
must be recognised and advanced’ (p. 34). The quality of the child-worker 
relationship is acknowledged as the basis of the child protection system, 
enabling CPS workers to conduct comprehensive assessments and under- 
stand all domains of the assessment framework, thus enhancing the qual- 
ity of decision-making (Cortis et al., 2019). Furthermore, the relationship 
between the professional and the child is fundamental to ethical practice 
(D’Cruz & Stagnitti, 2008). Russ et al. (2020) go beyond ethical practice 
here and see the value of relationship-focused practice also in promoting 
professional resilience and satisfaction. 


Children’s Views on Enhancing Their Participation 


Children shared thoughts how CPS could and should enhance children’s 
participation in the assessment process. The most frequent advice, from 
11 children, was to learn about the interests and strengths of the children. 
Several children mentioned that their child protective worker did not 
explore these subjects with them. Getting to know the child through open 
communication enables practitioners to learn about a child’s needs, as this 
15-year-old boy explained: 


/.../ Perhaps learning to know the child. It’s one thing to ask, how are 
you doing, but this is not enough. You have to get to know the child, so 
you can assess what happens in that child’s life. This way you can have 
a better picture /.../ Communication is important. And it cannot be 
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that you just try to make sense of the child, but you really do it, really 
learn about the child and talk to the child as with an equal. Lot of 
adults think that you are just a child, just a child. But I think we are 
equals or sort of. 


Sincere interest in the child was considered a precondition to a trusting 
relationship. A 14-year-old girl explained: ‘If she (child protective worker] 
doesn’t know anything about the child, what the child thinks of the situation, then 
she [child protective worker] wont know if her decisions will improve the situation or 
hurt more’. She elaborated this thought further by underscoring the impor- 
tance of talking to the child first, not the parent, by saying that the ‘child’s 
voice is the strongest’. Kettle (2018) points out that protecting children is 
about keeping the child at the centre and at the same time learning about 
the complexity of the context in which the child lives. The focus on the 
child and child’s needs should not be forgotten. O’Reilly and Dolan (2016, 
p. 1193) refer to Buckley et al. (2006), who state that children are not always 
put at the centre of assessments and social workers do not always engage 
with them in a meaningful way. The findings of our study confirm this 
thought, as children felt overlooked by their child protective workers. 

A 15-year-old boy found the principle of confidentiality of utmost impor- 
tance. Breaching confidentiality closes the door to a trusting or any kind of 
positive relationship. Several children shared such experiences. Addition- 
ally, one-third of children emphasised the importance of communication 
when encouraging children to participate. Communication was related to 
getting to know the child and asking the child’s opinion on matters impor- 
tant to them. Here one child, a 12-year-old boy, used the term ‘child’s state’, 
meaning empathic thinking, relating to child’s feelings and thoughts, and 
asking focused on the child. He also argued that while it is not possible to 
always act according to the wishes of a child, it’s necessary to take them 
into account. Further, children advise CPS workers to talk to the child 
about why CPS is getting involved with the child and the family, but in 
a manner that is understandable to the child. Some of the children pro- 
posed using various methods with children, specifically playful activities 
(suggested by children ages 10 and 12). 

Vis et al. (2012) consider communicating with children the basis for effi- 
cient child participation. They refer to the CRC, which states children do 
not need to be able to communicate if they are not capable; instead, the 
practitioner’s role is to learn what is in the best interest of the child however 
possible. Within the CRC, the age of the child is not specified; therefore, it 
does not matter how old or how capable the child is thought to be (cf. Toros, 
2021, p. 405), the opportunity to express themselves has to be provided. 
Approach and methods are of importance, as discussed by Flynn (2020), 


56 Karmen Toros and Rafaela Lehtme 


who wrote that professional child welfare workers must work with children 
in sensitive and inclusive ways. O’Reilly and Dolan (2016) elaborate on 
the value of using creative and playful methods to access a child’s world in 
an appropriate and comfortable way. In order to improve communication 
with the child, a friendly approach is most helpful for the child to engage 
in the conversation. These ideas are in line with children’s actual thinking, 
for example, one child used the word ‘gentle’ and explained the need for the 
child protective worker to smile to reduce the impression of the ‘stranger 
intruding the home’. Another boy added that professions should be polite, 
but not in an official manner. Listening to the child was acknowledged as 
essential, nevertheless, this was seldom experienced in their time with CPS. 


Concluding Thoughts on Meaningful Child 
Participation — Moving towards Rights-Based 
Professional Practice 


In conclusion, we want to outline several essential points to remember 
while conducting child protection assessments. 

First, we strongly agree with Roesch-Marsh et al.’s (2017) idea of partic- 
ipation as a cyclical and relational process. It is not a single event or one- 
time meeting with a child. Children should hold a central position in the 
decision-making process from the beginning, as van Bijleveld et al. (2015) 
stated. 

Second, every child needs to be empowered, especially vulnerable 
children. Children have reported feeling better if they know what is hap- 
pening. Information gives them an understanding of the implications of 
interventions (Balsells et al., 2017). Every person is unique with their own 
experience, including children, therefore, listening enables practitioners 
to understand them and create solutions and interventions based on their 
actual needs. As Muench et al. (2017, p. 51) emphasise, it is crucial to learn 
and understand the wishes and feelings of children to be able to see the 
world through their eyes. 

Third, simply listening is not sufficient to qualify as participation, as 
Seim and Slettebo (2017) emphasise. Participation is defined as being 
involved and having an influence on decision-making processes, which 
shows respect for the child and their right to have a say in decisions that 
can profoundly affect their lives (Kennan et al., p. 1986). Listening to chil- 
dren, taking their concerns seriously, and providing options make them 
feel valued (Bessell, 2011). 

Fourth, taking away a child’s opportunity to participate neither protects 
nor empowers the child. Children do need protection, but not from par- 
ticipation (Toros, 2021). Middel et al. (2021) argue that children’s rights 
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focused on their protection may create tension with rights that ensure chil- 
dren’s autonomy, including participation. 

Fifth, since children have limited contact with CPS and few possibilities 
to voice their needs and wishes, it raises the question: are children consid- 
ered incompetent? Pećnik (2016, p. 401) argues that ‘the right to have the 
child’s opinion heard and taken seriously applies to all actions and deci- 
sions that affect the lives of children, without age limit, so it applies to 
the youngest children as well’. Age discrimination, denial of opportunities, 
tokenistic, and meaningless participation do not improve the well-being of 
children (Collins, 2017), nor is it consistent with Article 12 or the values of 
social work practice. 

Sixth, professionals need support through legislation and organisation. 
Leviner (2018) outlines that the reasons why children should participate 
and what their participation should achieve are not clear in legislation, 
nor is the generally accepted understanding of maturity in the CRC 
(cf. Hultman et al., 2020, p. 305). Hultman et al. make a crucial point 
here — as a consequence of this lack of clarity, the level of children’s partic- 
ipation in protection assessments depends on professionals. Organisational 
structures and routines should not serve as obstacles to implementing par- 
ticipatory practices in child welfare (Seim & Slettebø, 2017). 

Seventh, competence is an essential part of any decision-making process 
(Korpinen & Pösö, 2021). Therefore, the outcome of child participation 
depends on professionals’ skills and ability to support children’s participa- 
tion while protecting them from harm (Strémpl & Luhamaa, 2020). Every 
practitioner can, from first contact, begin to enhance a child’s participation 
by listening to and hearing the child. 
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5 Child Protection Workers 
Follow-up with Children 
in Foster Care and 
Emergency Units/Homes 


Cecilie Basberg Neumann 


This chapter concerns the child welfare service’s follow-up of children who 
are placed outside the home. In particular, I will focus on the child wel- 
fare service’s implementation of Article 12 of the Convention on the Rights 
of the Child on children’s right to express themselves in any judicial and 
administrative proceedings affecting them. How children’s right to express 
themselves in their own case relates to the concept of relationship in the 
child welfare service’s follow-up of children placed in foster homes will be 
a central focus of the chapter. The point of departure for the discussions is 
that the child welfare service’s obligation to fulfil Article 12 of the Conven- 
tion on the Rights of the Child must be indisputable if we are to assert that 
the child is a bearer of rights. At the same time, the institutional framework 
within which social workers are expected to comply with Article 12 and 
respect children’s right to express their views and be heard is such that 
they come up against a reality that is so complex that it is difficult to see 
how social workers can fulfil the child’s right, given the de facto constraints 
that exist in terms of time, space and establishing good relationships. In 
other words, children’s right to express themselves in their own case during 
follow-up in a foster home is a right that can easily be overlooked or put 
under pressure by caseworkers (CWs) and supervisors working in a busy 
bureaucracy. 

The goal of the chapter is therefore to highlight that the children’s right 
to express their views must be fulfilled within an organisation’s framework 
conditions, using professional tools that enable child welfare officers to do 
good relational work. I have chosen to use a concrete case, ‘Alex’, to take 
a Closer look at some of the central dilemmas that CWs and supervisors 
are faced with when following up children in accordance with Article 12 
of the Convention on the Rights of the Child. The case in question is an 
excerpt from a conversation between a boy who has been placed in an 
emergency foster home, his child welfare CW and the foster parents. The 
goal of the conversation was to determine where the boy was to live. Alex 
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was in the emergency foster home because he had been removed from his 
home as a result of an emergency care order issued because his mother hits 
him. I was present as an observer during the conversation. The purpose of 
describing Alex’s case is to illustrate the type of situation that a child can 
be placed in when a child’s right to express his views in his own case and 
to be heard centres around the decisions that the child welfare service is 
to make, in this case to decide where Alex is to live, rather than focusing 
on facilitating the parties getting to know each other before exploring a 
difficult situation and, finally, making a decision. When the CW is pressed 
for time and focuses on the fact that a decision is to be made about where 
Alex is to live rather than taking the time to establish a relationship by 
instilling security and presenting the topic for discussion in an open man- 
ner, she not only runs the risk of disregarding what the child says, she also 
makes it difficult for Alex to express his opinion. Instead of the situation 
becoming an opportunity to establish a secure relationship, not just as an 
end in itself, but as a prerequisite for arriving at a decision that is in the 
child’s best interests, the relationship is reduced to its purpose, namely, to 
reach a decision. 

The argument that follows in the chapter builds on the assumption that 
the child welfare service’s interpretation of its obligations to safeguard 
these rights, as in Alex’s case, entails shifting the concept of relationship 
away from complexity, reciprocity, and cooperation towards responsibil- 
ity and the choosing individual, when the child’s right to express its views 
and be heard is to be realised by social workers in follow-up interviews 
with children in care. The relational aspects are thus displaced by an 
instrumental application of the rights of the child. This misses the very 
point of human rights, which is to protect the dignity of the individual, 
in a situation where the CW’s work of establishing a relationship with 
the child is a fundamental premise for safeguarding the best interests of 
the child. 

Against this backdrop, the purpose of this chapter is to challenge what 
is at stake, both for the child welfare CWs and for the children concerned, 
when endeavouring to comply with Article 12 in the follow-up of children 
in care. 


What Follow-up Do Children Placed in 
Care Receive? 


The immediate context of my reflections is follow-up of children living in 
foster homes and emergency foster homes. The follow-up should safeguard 
the child’s right to be listened to and heard. The child welfare service has 
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formal responsibility for the child’s care and thus has an obligation to fol- 
low up the child and ensure that he or she is doing well. 

The CW’s follow-up of the child is an important part of the work of safe- 
guarding the child’s rights under Article 12 of the Convention on the Rights 
of the Child. In Norway, a requirement for four visits per year applies, but 
the number of visits may be reduced to two a year by agreement with the 
foster parents or emergency foster parents and the child. 

No other statutory requirements apply to the follow-up, and the law nei- 
ther can nor should provide an exhaustive description of professional prac- 
tice. The law can define minimum requirements, but it is up to professional 
practice to implement the laws and rules that we, as a society, have decided 
to live by. In other words, practice must, taking the child’s best interests as 
its point of departure, aim to fulfil the obligation to safeguard the child’s 
dignity and right to state its views and be heard. 

What is at stake if the focus is primarily on the legislation, is that, in a busy 
bureaucracy, the child’s right to be heard and have its views given due weight 
can easily be reduced to a question of whether follow-up actually takes place, 
and of the child’s choice (Lipsky, 2012). That entails a risk of overlooking the 
fact that the child’s freedom of speech must be safeguarded in and through a 
complex relationship between the person following up the child, the child’s 
guardians, and the child him/herself, a relationship in which the social 
worker is the responsible party (Neumann, 2018). Safeguarding the legally 
defined rights and the activities that form the basis for the social worker estab- 
lishing a relationship must therefore be interlinked. In my view, relational 
work is in principle a core activity in child welfare and social work (Garrett, 
2013; Richmond, 1917), and the fulfilment of children’s human rights in the 
follow-up context depends on this core activity being recognised as crucial 
to safeguarding the child’s freedom of speech and the child’s best interests. 


Rights and Follow-up through ‘a common third’ 


Children have the right to express their views and have them given due 
weight in their own case. The question is how these rights are safeguarded 
in practice. It is my postulate that good relational work is about the child 
welfare officer’s ability and opportunity to establish ‘a common third’ with 
the child (Skjervheim, 1996). Establishing a common third means that the 
child welfare officer sees it as her job to ensure that she and the child can 
explore together what the problem complex comprises, instead of the child 
welfare officer having decided in advance what the child should be con- 
cerned with, what the child needs or what should be changed in a case or a 
situation. Establishing a common third also has a lot in common with what 
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Annemarie Mol (2008) describes as a respectful and cooperative relation- 
ship between treatment provider and patient. She uses cooperation between 
doctors/nurses and diabetes patients as an example. According to Mol, a 
respectful and cooperative relationship between treatment provider and 
patient is characterised by the doctor/nurse acknowledging that the patient 
has valuable knowledge about his or her own life and body, while neither 
party is in doubt about the value of medical knowledge for the patient. 
The treatment focuses on how they can work together to achieve the best 
possible everyday life for the patient with diabetes-related challenges. The 
cooperation towards this goal is their common third. Mol characterises it 
as good care when these efforts succeed. 

When child welfare professionals establish a similar respectful and coop- 
erative relationship with the child in their professional practice, they are 
motivated by an attitude to practice whereby an important prerequisite for 
a rights-based practice that safeguards the child’s right to state his or her 
views is fulfilled in that they neither put pressure on the child to make deci- 
sions regarding the child’s life that he or she is not mature enough to make, 
nor urge the child welfare officer to safeguard the child’s right to express his 
or her views at all costs, which does not comply with human rights either. 
The child has a right, but not an obligation, to express his or her views. In 
principle, professional guidelines for social work will fulfil the child’s human 
rights when what is realised in and through relationships aspires to achieve 
presence, recognition, empathic listening, and a good position in relation to 
the child (Garrett, 2013). Nevertheless, there are many indications that these 
guidelines for social work practice are overlooked in the concrete work to 
realise children’s right to participation in the follow-up context. This means 
that part of the social work practice will end up in a situation where there 
is a conflict between social work and respecting children’s human rights, 
rather than in a situation where the knowledge that forms the basis for social 
work shows how children’s human rights can be fulfilled in practice. 


The ‘Alex’ Case 


This case is taken from my field observations of a follow-up interview in 
2015. It took place in an (emergency) foster home between a boy, his CW 
from the child welfare service and his two foster parents. The purpose of 
the interview was to find out how the boy was faring and to determine 
where he was to live. I was present in an observer capacity. 

The foster father (FF) is quick to complain about the boy’s lack of initia- 
tive and poor health. The CW has brought along a package from the boy’s 
father containing some clothes and sweets, and the foster mother (FM) 
quickly says that the boy cannot eat sweets because it will only run straight 
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out again and is disgusting. It is better that he smokes. ‘The conversation 
about the boy’s smoking continues, and FM says that she would rather see 
the boy smoking than eating sweets. She emphasises that the boy has to 
smoke outdoors, however. The boy had nearly set the house on fire. He had 
been smoking in his room, had thrown the cigarette butt out of the window 
and straight down into a pile of sawdust. Inside the house, with the boy, FF, 
FM, CW, and myself present, the conversation about smoking continues, 
and it emerges that the boy has smoked since he was ten years old. The 
story about setting the house on fire is repeated. The boy is in his late teens, 
and the FF comments that he is thin and weak. My impression is that he 
is quite shy to begin with, but becomes more energetic in the course of the 
conversation and begins to talk more when FF leaves the room. One of 
several things at stake is talking about where the boy should live. 


CW: Earlier, you said that you consent and want to live with your mum. 

B: Yes, but I don’t know if that is possible, because we talked about it at first, 
but NAV refused to help. 

CW: It doesn’t have to take very long now, because the child welfare service 
wants to help and will pay for it. 

B: I don’t know, mum isn’t interested in living with dad. She will go back to 
[country] if she has to keep living with him. 

CW: Has she given you a date? 

B: Mum is tentative about when. She can’t take dealing with dad. 

CW: Are you okay with everyone here around the table being here? 

B: I have nothing against any of the people here. 

CW: Has your mother done anything to hurt you physically? 

B: No. 

CW: I mean violence, has she hit you? 

B: No. 

FM: [the boy’s name], that’s not what you told me. 

B: [gives a shy smile] Every now and then she has hit me, when I have 
deserved it. 

CW: So we need to teach your mum other ways of setting boundaries. 

B: Yes. 

CW: But tell me, how often has your mum hit you? 

B: There’s no point in talking about it. 

CW: Have you ever talked to your mum about this? 

B: No, because in [country] there was no time for if, because I was never 
at home. 

CW: Hmm, okay, but we’re going to have to talk about this later, not today, 
but if you live with your mother, it will be a topic, because we want a 
good situation for you, we want you to get on well with your mother. 
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B: nods 

CW: Is there anything else you worry about as regards living with your 
mum that you haven’t told us about yet? 

B: No. 

LJ 

CW: If I understand you correctly, you would prefer to live with your 
mother, but you don’t think that is possible? 

B: Yes. 


In the example, Alex is assigned a number of subject-positions by his FF 
and FM. He is viewed as a slob (has turned turn night into day, does noth- 
ing), he is a criminal (steals cars), he is a boy in need of care (thin, weak, 
needs to be shown that the world can be healthy and sporty and good), and 
he becomes an informant for adults who want to tell him what his parents 
are really like and about all the bad things they have put him through 
(Sudland & Neumann, 2021). Neither of the foster parents has managed 
to establish a collaborative alliance with Alex. On the one hand, Alex is 
described as completely impossible, while, on the other, he is expected to 
take responsibility for his own life, as well as for his mother. He is told in 
no uncertain terms that, if his wish to live with his mother is to be granted, 
he must help to teach her that a good mother does not hit children, and he 
must set aside time to talk to her. 

My perception of the CW in this example was that she was good at ask- 
ing questions and keeping the conversation going, both her choice of words 
(supportive, as in: yes, I think you should give yourselfa pat on the shoulder) 
and the way in which she said the words were framed by short empathic 
words and a friendly posture (gentle facial expressions, forward-leaning in 
the sense of signalling presence). 

However, she appeared to be leading the conversation in the sense that 
she was at the meeting to solve the problem of where Alex was to live, and 
where Alex was the problem. She was less proficient when it came to explor- 
ing the contexts of Alex’s experience of his own life and the contexts from 
which the concerns about Alex and his mother originated. She seemed to 
be unable to, or lack the time and room to, establish a common third. 

Like other social workers’ activities, a social worker’s work is governed 
by deadlines and targets for decisions and case progress, which results in a 
situation where the work of safeguarding the child’s right to participation 
and the child’s best interests is at risk of becoming instrumental, which, 
ultimately, could result in the child being objectified. In this way, it will 
never be possible to establish a rights-based practice either. The case illus- 
trates how the conditions that she is subject to in her work manifest them- 
selves in the conversation with the boy. 
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Instead of safeguarding the child’s right to express his views and have 
his opinions taken seriously, as required by law, the CW turns Alex into an 
object of rights-based thinking. 

The starting point for the follow-up interview was that the CW and fos- 
ter parents were to make decisions in the best interests of the child, but the 
work done here and now does not appear to be based on a relationship 
that instils feelings of security and trust. Rather than adopting an attitude 
signalling openness to explore what would be best for Alex, the goal of the 
CW and foster parents appears to be to clarify possible futures and choices 
for Alex as quickly as possible. What, in concrete terms, it means to work 
in and through a relationship is shifted from its roots in establishing a com- 
mon third (‘this is the issue at hand and we will find a solution together’) 
to a situation governed by the perception that it is the duty of one of the 
parties (the social worker) to fulfil the rights of the other party (the child). 
This represents a reduction of the cooperation to finding good solutions, 
which depends on a good relationship, that can set aside the child’s subjec- 
tivity and make it an object of rights-based thinking, rather than the child’s 
rights inspiring child welfare practices based on the best interests of the 
child in a broad sense. 

Child welfare practices that take as their point of departure that human 
rights are indivisible mean in concrete terms is that the practices are based 
on a principle of dignity, does not appear to be the case in the conversation 
with Alex. 

In this follow-up interview, fulfilment of the child’s rights is more of a 
box-ticking exercise — the CW can say that she has talked to Alex and 
asked him where he wants to live. At the same time, the conversation does 
not appear to have safeguarded the child’s rights in any real sense. Alex is 
encouraged to state his views, but he is not listened to. 

On the contrary, the CW’s safeguarding of Alex’s rights is structured 
around his choice of where to live, but because she is unable to establish 
a cooperative alliance with him, her efforts in relation to Alex seem to be 
hollow in the sense that the conversation is governed by her need to arrive 
at a decision, not his. This means that she is unable to create an atmosphere 
conducive to genuine participation. The point I am trying to make here 
is that the relationship must be established in order to gain real insight 
into what would be in Alex’s best interests and what Alex might think that 
would be relevant to the decisions. The CW’s signals that ‘we are here to 
listen to you’ will thus appear hollow to Alex. Among other things, Alex 
is asked to take responsibility for his mother, as well as in relation to the 
question of where he is to live, while, at the same time, he does not know 
whether it is actually possible for him to live with her. This makes it clear 
that it is the child welfare service that makes the final decision. 
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The child welfare service’s follow-up of children in foster homes and 
emergency foster homes is based on the Convention on the Rights of the 
Child’s Article 12 on children’s right to be heard, have their views given 
due weight and participate in their own case, and Article 3, which states 
that the best interests of the child shall be a primary consideration in all 
decisions concerning children. These provisions are rooted in the child’s 
human rights being indivisible, and it entails a fundamental respect for 
the child’s dignity. In social work practice, safeguarding the child’s human 
rights with reference to Articles 12 and 3 will entail an obligation on the 
part of social workers to spend enough time with the child to actually get 
to know him or her and establish a real relationship. They need to talk to 
the child sufficiently often and in the right way with a view to establish- 
ing a cooperative alliance structured around openness and establishing 
a common third. That is the opposite of having decided the outcome of 
a conversation in advance, and it rests on a premise that safeguarding of 
human rights can strengthen established knowledge of good practices in 
social work. 


The Role and Importance of Article 12 in Relation 
to Follow-up 


Article 12 of the Convention on the Rights of the Child’s puts the right 
of children to express their opinion in matters that concern them on the 
agenda and helps to ensure that professional practitioners do not forget the 
child and his or her right to be heard. Furthermore, children have a right 
to express their views, but are not obliged to do so. Article 12 also specifies 
that the follow-up of the child’s right to be heard and have his or her views 
given due weight shall take the age and maturity of the child into account. 
This is an absolute requirement in a social work practice that takes human 
rights seriously. 

However, there are indications that, in practice, professionals have nei- 
ther time nor room, and possibly not the level of expertise required, to 
facilitate the child’s views being heard. The difficulties in respecting the 
child’s right to participation in practice are not solely due to the insti- 
tutional framework being insufficient or the relationship between the 
CW and the child not being good enough, but also to the fact that the 
child does not know what he or she wants or is not able to decide what 
would be in his or her best interests here and now. When viewed in light 
of such a complex reality, the actual safeguarding of the child’s right to 
participation may seem to be manual-based or target-based, as well as 
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instrumental, reductionist and counter-productive, when it fails to also 
take an open and humble approach to the complex elements inherent in 
any relationship that requires reciprocity and cooperation, which are nec- 
essary in order to fulfil the child’s rights and to make decisions that are in 
the child’s best interests. 

As Alex’s case illustrates, Article 12 is often practised within an institu- 
tional framework, subject to bureaucratic interpretations of human rights 
that create shifts in the concepts of relationship, individual and responsibil- 
ity, which are rarely discussed in the child welfare service context. 

These shifts concern the link between the rights of the child as set out 
in the Convention on the Rights of the Child, and the practices and lived 
life that are always significant premises for both the child and the CW, 
and the surrounding systems when decisions are to be made about the best 
interests of the child. From a human rights perspective, the point of depar- 
ture is that it is the lived life that the rights are intended to protect, and the 
child welfare service’s practices must safeguard the child’s dignity on that 
basis. Instead, we see that, in practice, the interpretation of legal provisions 
often takes the form of manual-based procedures that address and try to 
regulate what unfolds in actual situations, rather than inviting wisdom, 
flexibility and the exercise of good judgement when dealing with children 
and their families. In a child welfare service context, respecting a child’s 
dignity will always be framed by relationships characterised by complex 
interpersonal interaction, and safeguarding the rights of the child requires 
time (availability), room (closeness), and knowledge. Although there will be 
a conflict between the legal ideal and actual practice in most areas subject 
to legal regulation, there is extensive child welfare research that indicates 
that it is important to study how children’s rights are actually safeguarded 
(Falch-Eriksen & Backe-Hansen 2018). 

Complying with Article 12 involves the whole spectrum from actually 
talking to the child to questions about how to find out what the child wants. 
If we assume that the institutional framework conditions give CWs time 
and room to meet the child, talking to the child still does not guarantee 
that the child will feel that he or she is heard and taken seriously. Among 
other things, developing good relationships depends on establishing trust, 
and on CWs being able to achieve a good position in relation to the child 
(Ulvik, 2009) and being capable of developing a common third (Skjervheim, 
1996), where they can arrive at ‘something’ together. It is also relevant in 
this context that the child is an individual undergoing change and growth 
and that children will not to the same extent as adults be aware of what 
they need, or of how and for what reason they imagine the life they would 
like for themselves (Cunningham, 1995). The fundamental challenge that 
emerges when the child is seen as an individual with rights, is that this view 
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is based on a rationalist understanding of the individual, an individual 
who makes choices. The premise for this understanding is that individuals 
make choices and take action in situations where they are aware of the con- 
straints on their choices and the potential consequences of their actions. As 
shown by Osterberg (1976), this is rarely the case for adults, and probably 
even more rarely for children. 

The challenge, as I see it based on the Alex case, is precisely that the 
understanding of the relationship and the relational aspect is reduced to 
a situation where there is a choice to be made, but without the question of 
what would be best for the boy being a shared responsibility between the 
boy, the foster parents and the CW, or being something to be explored 
jointly without any of them knowing the answer in advance. This does 
not tally with the relational work outlined, where the relationship seems 
to be based on the child’s right to express a view and be heard resting 
on the CW’s obligation to fulfil this right. The concept of relationship is 
thus based on the responsibility and duty of one of the parties (the CW) 
to realise the right of the other party (the child) to make a choice. This 
perspective can be interpreted as reflecting the child being in a position 
as a holder of rights (Sommerfeldt, 2019), and not, for example, as a child 
who is a developing, exploring and complex individual who is to enter 
into an alliance with the social worker. In order for Article 12 to be ful- 
filled, the relationship in this context must be based on an understanding 
whereby the relationship is based on a reciprocal, patient and forgiving 
cooperation (Mol, 2008) in which it is the CW’s responsibility to safe- 
guard the child and be sensitive to the child’s level of maturity. The rela- 
tional premise for fulfilment of the child’s human rights is thus that the 
social worker keeps in mind that the child’s right to express its view as set 
out in Article 12 means that it is the GW who decides to what extent it is 
relevant to listen to the child’s opinions and whether it is in the child’s best 
interests to do so. In other words, the relationship 1s highly asymmetrical, 
as it must be. It is therefore up to the CW to know when and how much to 
follow-up Article 12. This presupposes that the CW is able to justify the 
choice of when to follow-up and when not to follow up Article 12. In the 
latter case, when Article 12 is not followed up, it is a requirement that the 
CW knows what is in the child’s best interests, sometimes better than the 
child does. In order to be able to do this, she must know the child well, 
and there is much to indicate that manual-based work methods will get 
in the way of this relational work, which, in my opinion, constitutes the 
very core of social work. I will conclude this chapter with some comments 
on this. 
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Safeguarding Human Rights and the Core 
Activity of Social Work. Two Sides of the 
Same Coin? 


Working in and through relationships is regarded as fundamental to child 
welfare and social work practice (Garrett, 2013; Levin, 2004). Nonetheless, 
extensive research indicates that, in practice, social work and child welfare 
work are often pushed into using manual-based methods that annual con- 
siderations for client participation and do not allow time to consider or take 
into account the complexity of human life (Falch-Eriksen & Backe-Hansen, 
2018; Munro & Turnell, 2018; White et al., 2020). 

It is perhaps particularly through the bureaucratised and manual-based 
understanding of the safeguarding of human rights that the concept of rela- 
tionship is shifted in professional practice, from its starting point as the 
foundation for human and interpersonal exploration of a situation towards 
cultivation of the social worker’s responsibility for ticking boxes on a form 
in goal-oriented processing of a case. Under this system, it is more impor- 
tant to document that a conversation has taken place and that a decision 
has been made than what the content of the conversation was and whether 
the relational premises for good cooperative alliances have been met. If 
fulfilment of the child’s human rights is considered to be based on good 
cooperative alliances and exploration of a common third, the obligation 
to safeguard the rights of the child could reinforce work methods that are 
already deeply rooted in social work’s self-understanding instead of having 
the opposite effect. 
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6 The Case of Social 
Rehabilitation 


Koidu Saia 


Children’s involvement in the criminal justice system is one of the largest 
societal challenges to child protection systems across countries. The impact 
of the offences is wider, deeper, and more long-term, affecting the child’s 
ability to cope in society here and now, but also in the future, as a result of 
negative bio-psycho-social and economic implications (Loeber et al., 2003). 

The timely and efficient support of children in need of assistance, includ- 
ing those who have already committed offences, is imperative to maintain- 
ing and enforcing their rights. It is also a separate objective to ensure that 
these children develop in such a way that they can reach adulthood and 
choose a life that is normal and reasonable for all. Dually involved children 
have committed offences and are simultaneously receiving services from 
both the child protection services and juvenile justice systems, and they 
often go back and forth between these institutions (Herz et al., 2010; Hirsch 
et al., 2018; Tuell et al., 2013). 

Dually involved children experience higher levels of disadvantages and 
have more complex needs than children in the general population (Kenny & 
Nelson, 2008). They come into contact with the justice system at an 
early age (AIHW, 2018), and their development of their life path and 
experiences puts them at an increased risk of progression to the adult 
criminal justice system once they reach adulthood (Chen et al., 2005). 
Failure to provide adequate support to dually involved children arguably 
introduces a systemic weakness that speaks to the lack of enforcement 
of the rights of children (Cashmore, 2012; McFarlane, 2017). One of the 
challenges to rehabilitation is to breach the cycle of anti-social behaviour 
giving birth to more anti-social behaviour, and anti-social behavioural 
norms that the child could act on. Without rehabilitation, the child will 
risk developing disconnection from regular social bonds, and rather have 
more social links with peers who express similar anti-social behaviour 


(Shoemaker, 2010). 
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Rights-Based Practice in Rehabilitation 


The approach to justifying rehabilitation is known as “state-obliged rehabil- 
itation” (Cullen, 2012; Lewis, 2005; Rotman, 1990) and is based on a version 
ofsocial contract theory: the moral legitimacy ofthe state’s demand that peo- 
ple refrain from offending is maintained if the state fulfils its duty to ensure 
that people’s basic needs are met. Hence, it speaks to the basic liberal notion 
that every person has the right to live according to freedom from interfer- 
ence and that the state is constitutionally mandated to ensure each citizens’ 
integrity is unharmed by criminal and anti-social behaviour. Rehabilitation 
thereby becomes the right to a certain minimum of services for offenders 
aimed at offering each offender an opportunity to reintegrate into society as 
a normal human being (Rothman, 1990). In cases of dually involved chil- 
dren, the rights and interests of the child set basic demands for services, and 
especially as children constitute a special case in that they are not adults. 
Children, who we can assume have not developed their moral psychology, 
cannot be held equally blameworthy as adults (Nussbaum, 1997). 

One of the main principles of the CRC is to always make the interests 
of a particular child be a primary consideration (CRC Article 3.1.); it also 
states that parties shall take all appropriate measures to promote physical 
and psychological recovery and social reintegration of a child victim of any 
form of neglect, exploitation, or abuse; torture or any other form of cruel, 
inhuman, or degrading treatment or punishment; or armed conflicts. Such 
recovery and reintegration shall take place in an environment which fos- 
ters the health, self-respect, and dignity of the child (GRC Art 39). 

Modern legal frameworks are often shaped by the knowledge that juve- 
nile offenders, as they are children, are different from adults. As children 
constitute a special case in the criminal justice system, they need special 
approaches and interventions that focus on the best interests of the child as 
a matter of right, assist in reintegrating them into society (Liefaard, 2015), 
and work to secure their overall well-being (Weare & Gray, 2003). Today, 
it can be argued that the CRC has provided the lead principles for develop- 
ing practice frameworks in line with children’s rights and the treatment of 
adolescents who are in conflict with the law. Nussbaum makes a clear case 
that these rights are indivisible and that their aim is to secure the integ- 
rity of each child, including meeting children’s needs so that their future 
health is not damaged, securing education so that the child develops their 
capacities and eventually becomes a decent, participating citizen in society 
(1997). However, Ferguson (2013) points out the “theory gap” in the prac- 
tice of children’s rights in the juvenile justice system and the conceptual 
difficulty in reconciling the dual status and rights of the child: as a child 
and as an offender (Hollingsworth, 2014). 
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Rights-Based Practices through 
Child-Friendly Justice 


Child-friendly justice (CFJ) is a concept related to the difference in treat- 
ment and in the legal status of children compared to adults, which includes 
the prevention, training, intervention, and effective assistance needed for 
children who come in contact with the criminal justice system. In this way, 
CEJ becomes an approach to practice that affects dually involved children 
and how these children receive services from both child protection services 
and the criminal justice system. First and foremost, CFJ rests firmly on the 
principle rights norms of the CRC, and most notably the rights principle of 
the child’s best interests (Guidelines of CFJ, CoE, 2010). 

Hollingsworth (2014) highlights the four following mutually supportive 
ways to implement rights-based and CFJ in relation to the child protection 
system: (1) The minimum age of criminal responsibility should be set above 
the age that we think there will be a risk of permanent harm to children 
if criminally prosecuted. (2) Restructuring the juvenile justice system to 
not cause harm to children’s development to become full-fledged citizens. 
(3) Maintaining differences in sentencing children from adults. (4) Estab- 
lishing a rights-based system of resettlement whenever needed. 

An important influence on CFJ development is the guidelines provided 
by The Council of Europe in 2010 (CoE, 2010). The aim of these guide- 
lines is to seek to ensure that the criminal justice system is always friendly 
towards children, which implies special treatment of children qua children, 
no matter who they are or what they have done. Hence, through these 
guidelines, there has been a change in acknowledging the importance of 
the rights of the child through enforcing the core principles of CFJ in prac- 
tice, through both judicial and administrative proceedings. 

Making the justice process friendly and adapting the justice system to 
children’s needs has become a key priority. CFJ is accessible, age appropri- 
ate, diligent, adapted to, and focused on the needs of the child. Central to 
CF] is respecting the right to due process, to participate in and to under- 
stand the proceedings, the right to a private and family life, and the right 
to integrity and dignity (Guidelines of CFJ, 2010). The guidelines point out 
the three Ps of the CRC: rights of protection, provision, and participation. 
These put forward the notion of justice proceedings, in the broadest sense, 
being adapted to enforce the rights of the child and respond to their needs. 
As rights holders, children should be able to turn to the justice system to 
have their rights protected, and while doing so experience procedures that 
are friendly, take into consideration their level of understanding, their spe- 
cific vulnerabilities, their position, and their best interests (Vandekerck- 
hove & O’Brien, 2013). 


78 Koidu Sara 


Despite the fact that CFJ guidelines (CoE, 2010) are not mandatory, they 
constitute a recommended best practice norm for nation-states for how 
they approach this group of children throughout their rehabilitation. The 
CFJ guidelines have received widespread interpretation and application 
in the European Court of Human Rights (Liefaard, 2015), but their usage 
is sought and applied elsewhere as well, especially where these children 
receive services (Wiig et al., 2013). The guidelines describe the legal basis 
of CFJ, the main definitions and principles that require attention before, 
during, and after legal proceedings involving children in order to ensure 
their wellbeing and that their developmental trajectory is on a track away 
from anti-social behaviour and future criminality. Central to the definition 
is the “views of the child”, which is another way of referencing Article 12 of 
the GRC. Hence, Article 12 is not only embedded in CFYJ, but is imperative 
to understanding who the child is, and to providing both respect and the 
guidance children need. 

According to CFY, it is necessary to highlight, support, and ensure full 
participation in all matters concerning children, take their needs seriously, 
allow the child to inform decision-making in a manner relevant to the 
child, and not allow participation be shaped by adults’ understanding of 
what the child might want (Mayall, 2000). If, in the opinion of the spe- 
cialist, the child’s own views and how the child reflects on their own best 
interests is not sufficiently reliable or not applicable, a justification for not 
listening to the child must be provided. If not, it would be a violation of 
the principles conducive to CEJ (Cederborg, 2015). CEJ calls for sensitivity 
when communicating with the child in legal-administrative proceedings 
and guides practitioners to take into account the child’s trauma, emotional 
stress, and psychological capabilities in addition to their strengths, need for 
affirmation, and desire for a path away from their current predicament. 
In this way, participation through allowing the child to express themselves 
is considered integral to CFJ (Case & Haines, 2015). The inclusion of the 
rights of the child into CFJ, especially the active and ongoing participation 
of the child, indicates the emergence of a new approach to working with 
children, viewing them not as passive receivers of help or objects in need, 
but as effective actors in their own lives, and with a right to influence deci- 
sions that affect them (Archard & Skivenes, 2009; Sandberg, 2018). 

In order to effectively allow these children to express themselves as a 
matter of right, and for rehabilitation services to understand the interests 
of the child through their participation, some design criteria should be met 


(Rap, 2013, 2016): 


1 Creating a less formal setting 
2 Using certain techniques that are geared towards older children 
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3 Giving a juvenile defendant the opportunity to give their own views on 
the case 

4 Showing genuine interest in the story of the young person 

5 Involving parents in the proceedings 

6 Explaining the purpose of the meeting, the procedures that are fol- 
lowed, who the participants involved are, and their roles 

7 Avoiding the use of judicial jargon 


jee) 


Clarifying the judgement and sentence 
9 Contributing to the understanding of the consequences of anti-social 
behaviour and offences the child has committed 


These principles should be prioritised while the dually involved child par- 
ticipates in the social rehabilitation service, the components of which will 
be introduced in the next section. 


Components of Interprofessional Collaboration in 
Social Rehabilitation through CFJ 


Casework involving dually involved children constitutes a complex variety 
of problems and needs, including interprofessional collaboration and the 
need to abide by the basic principles of CFJ and to find a solution that can 
handle the intricacies that result from casework in which multiple sources 
of competencies are drawn upon (Saame, 2008; Vilgats, 2015). Profes- 
sionals within child protection services and within the juvenile justice 
system have shown an increased effort to develop practices of interpro- 
fessional collaboration (Center for Juvenile Justice Reform at Georgetown 
University, 2015, 2017; Lutz et al., 2010). Through this collaboration, 
each child, according to their needs, can be connected with correspond- 
ing rehabilitation programs that cross different professions and knowl- 
edge-bases, that professionals believe they will respond well to. In line 
with this development, there has been an increased focus on approaches 
to intervention which include community-based, evidence-based, and 
counselling-focused interventions (Hockenberry, 2018), emphasising per- 
sonal responsibility and development of social skills (UNODC, 2018). 
Evidence proves that the more comprehensive and higher-quality is the 
assistance, the greater the reduction in longer-term juvenile correctional 
costs (OJJDP, 2020). 

Dually involved children must receive proper rehabilitative interven- 
tion, and it is their voices which become the key to unlocking successful 
outcomes by decreasing the likelihood of re-entry into the justice system 
(Loeber et al., 2003). We now know that punishment is not an effective 
method to motivate children to choose a developmental trajectory away 
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from anti-social behaviour and criminality. Providing children with 
knowledge on how to lead a healthy lifestyle and steps to accomplish this 
goal has become a strategy for successful outcomes, and a focus on chil- 
dren’s voices and their ownership of the developmental path becomes 
central (Bradshaw & Rosenborough, 2005; Maybin, 2013; Murray, 2019). 
To illustrate, the participatory youth practice framework (PYP, Manches- 
ter Centre for Youth Studies, 2021) sums up many of the different ways 
dually involved children can participate and express themselves through 
rehabilitation: 


1 Let them participate and understand what is happening in their lives 
by informing them adequately 

Do not ask “why” 

Acknowledge limited life opportunities and disadvantages 

Try to avoid threats and sanctions 

Help them to solve problems 


aoe ow hd 


Help them to find better options through understanding the impor- 

tance of personal choice and independence by empowering life skills 

and coping strategies 

7 Develop their ambitions through nurturing creativity, happiness and 
helping them to find the core of a meaningful life, social identity build- 
ing, and positive goals 

8 Recognise the importance of children making their own life choices 


Case Examples: Perceptions on Participation 
among Dually Involved Children 


Currently, opportunities for children to participate and to express them- 
selves are not a dominating part of rehabilitation practices (REF). This 
means that practices and measures are not informed by the child’s own 
views, and the child will be made to feel a certain level of confusion or 
unfamiliarity with the practices they are affected by. Empirically, practices 
do not follow the CFJ principles and thereby are not rights-based. It is evi- 
dent that interventions are not focused on reducing recidivism (Snyder & 
Sickmund, 2006) or focused on creating a positive future for the child that 
is informed by the child themselves (Hillege et al., 2017). 

In the following, I will explore certain key case examples that are rel- 
evant from the point of view of children’s rights and CFJ. This data is 
based on research conducted in Estonia in 2016. The rehabilitation team 
coordinator and the case manager were asked to approach their clients 
(children and their parents, legal representatives) to invite children to par- 
ticipate in the study. Selection criteria for the children were: the child was 
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dually involved in the child protection and justice systems simultaneously 
and receiving social rehabilitation services for at least one year, and whose 
cases demonstrated various levels of positivity and complexity. All the chil- 
dren who participated (3 boys and 3 girls, ranging in age from 10 to 17 
years old with a mean age of 13.4) had a current social rehabilitation plan. 
Three were living at home with both parents (none with both biological 
parents) and three with a single parent. Experiences were gathered through 
in depth, semi-structured interviews, which lasted 25-45 minutes. Four 
interviews were conducted in Estonian and two in Russian. Those con- 
ducted in Russian were transcribed and translated into Estonian by two 
graduate students. In all case examples, interprofessional collaboration was 
present, as the complexity of the child’s challenges was too great for one 
singular profession to solve. 


Importance of Trust — Children Tend to Test Their 
“Professional Friends” 


We know that children who are listened to also learn to trust service profes- 
sionals, at least if these professionals meet the children over time (Toros & 
Falch-Eriksen, 2021; Toros et al., 2018). The professionals that “pass” the 
test, and that the child trust, have the potential to provide guidance that the 
child will listen to and act upon. Trust therefore becomes a precondition 
for children to take professionals’ advice and guidance seriously. Children 
would thereby prefer to have professionals that recognise them as socially 
competent, relevant actors who can discuss and solve problems. Younger 
professionals are more likely to be trusted and chosen to be a “professional 
friend” (Lauri et al., 2020). Children see younger professionals as more 
able to understand their problems. Case managers and rehabilitation team 
members should recognise these preferences and identify opportunities to 
link children with specialists who can meet these preferences. 


Taking Responsibility for One’s Own Life and Impact 
of Friends 


Dually involved children find managing relations with their “old, bad” 
friends and keeping agreements with the rehabilitation team very challeng- 
ing. They note that it takes courage to build new relationships and let old 
friends know about the changes in their lives, even with the understanding 
that this is necessary for moving on and achieving newly set goals. Chil- 
dren often need help with finding ways to cope with complicated relations 
with their peers and formal network members. Children desire approval 
from friends, parents, and persons whom they trust and respect. Moreover, 
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they need to overcome old habits. This is a great change for most children 
involved in rehabilitation services. The child becomes a primary source of 
information on mapping what needs to change as well as creating a new 
and better path for the future. 


The Context for Participation Must Be Perceived 
as Safe 


Most children who are in need of rehabilitation services lack empowering 
relationships and supportive informal and formal networks. Social rehabil- 
itation by its nature is closely linked with communication and networking 
within the child’s social network, including parent(s) or grandparents, and 
friends. Building and rebuilding bridges with formal and informal net- 
works is a focus of rehabilitation services that can help embed the child 
in a safe social environment once the rehabilitation comes to an end. In 
most cases, “normal” supportive network ties have been damaged and do 
not function in a helpful manner. The reasons vary, but the need is the 
same — to help repair or develop meaningful and important relationships 
as resources for children and families. 

Children receiving social rehabilitation services also value consistent, 
trust-based information sharing as well as the professional’s role in estab- 
lishing new societal links with the child in a safe environment. The con- 
ception of safety is thereby something the professional must be able to tap 
into and get to know in order to safely navigate how the child’s re-entry into 
society occurs. Professionals must communicate with the child to under- 
stand the child’s conception of safety is and what it consists of. The qual- 
ity of the worker-child relationship 1s vital to identifying the child’s best 
interests, their main needs as well as past and present influences on their 
lives. This includes mapping the child’s main network and key persons in 
their lives and the barriers family members face in living healthier, more 
productive lives. 


“The Helper Has to Believe in Me!” 


Children who are required to participate in rehabilitation services, which 
can also be referred to as a set of administrative or service procedures, will 
be able to grasp that certain changes need to be made. In order to do so, 
they need professionals to believe in them, to respond to them, and to assist 
them in a manner that motivates them to continue. This can only happen 
with open communication and opportunities for the child to express them- 
selves throughout the rehabilitation process. Correspondingly, a part of 


The Case of Social Rehabilitation 83 


professional practice must be for the specialist to genuinely be interested in 
and believe in the necessary changes and to work together with the child to 
accomplish these goals (Toros & Falch-Eriksen, 2021). Support throughout 
rehabilitation interventions becomes a necessary precondition for success, 
especially as this group of children carry complex problems that generally 
lack easy solutions. 


Complex and Variable Problems 


In general, children are able to recognise the seriousness and complexity 
of the challenges which brought them to have the need for rehabilitation 
services. They are able themselves to identify the main problems that may 
cause referrals, such as educational difficulties, problems in establishing 
and maintaining social relations, learning difficulties, stealing, use of alco- 
hol, drugs, and smoking (Saia et al., 2020). 

Rehabilitation generally follows a normal progression, wherein chil- 
dren deny having problems in the initial phase of the process but later can 
become convinced that services can help. This indicates that it takes time 
for children to develop an understanding that their problems are real, and 
that they are capable of change. In order to manage the complexities and 
help the child become willing to begin addressing areas where they face 
different challenges, practitioners must allow the child to express their 
views and to allow the process to continue in a relevant manner, thereby 
strengthening the child’s commitment, their identification with their path, 
and their sense of control of their own lives (Cashmore & Parkinson, 2009). 

Although their problems are complex, children participating in reha- 
bilitation services need simple lives and simple solutions so that they have 
the greatest room to process their own choices on how to change. It is to 
be expected that children will become tired of accusatory attitudes and 
the bureaucratic procedures imposed on them, and feel discouraged by 
the hopelessness they can perceive from the helping sector, non-system- 
atic approaches, insufficient information exchange, and actions focused on 
problems rather than on building their strengths. All these challenges will 
decrease children’s faith that positive change can be possible. 


Concluding Remarks: Improving Participation 
for Dually Involved Children in Practice 


In order for children to be motivated to receive rehabilitation services, 
it is key to inform the children that they have certain needs they do not 
necessarily want. While rehabilitation will not be their first choice, their 
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understanding of both the value and positive impact on their lives will 
grow gradually (Saia et al., 2020). In order to gain trust and for the process 
to secure positive outcomes for the child, and to ensure that the child devel- 
ops further on their own developmental trajectory, it is important for the 
child to be informed about the process and what is needed for a successful 
outcome. Professionals must also acquire and provide information about 
additional support and aftercare services that are readily accessible to the 
family, especially services close to their neighbourhood, that can assist in 
building healthy social networks for the child. In practice, the key factor is 
communication, and the motivation to participate. 

Experiences where interventions had no positive outcome will make 
children in need of time-consuming rehabilitation feel hopeless, helpless, 
and suspicious of services. Children value mutually respectful and trust- 
worthy people, open information sharing, and understanding, rather than 
an accusatory approach (Lauri et al., 2020; Toros et al., 2018). Children 
report that they want to participate (Toros & Falch-Eriksen, 2021), and 
dually involved children are no exception. Not only can we assume their 
desire to participate, but when the aim is to make sure these children’s 
developmental trajectories are repaired, their involvement is imperative 
to match decisions to their potential future best interests. What decisions 
are made and what measures are implemented all contribute to helping 
the child change into a better version of themselves. Knowing that chil- 
dren’s participation is imperative, having professionals that lack the skills 
and knowledge on how to empower children becomes a threat not only 
to the aim of practice, but to the rights of the child themselves. Services 
must “take all appropriate measures to promote physical and psychological 
recovery and social reintegration” (GRC Art. 39). 

Dually involved children have the additional burden of accumulated 
risk factors. They are struggling in the circle of destructive relations, neg- 
ative influence by friends, uncertainty about the future, failures at school, 
constant negative feedback, bad habits, and stigmatisation. They are 
aware of the complexity of their problems (Saia et al., 2020), but the lack 
of a coherent approach to professional and rights-based practice under- 
cuts their needs. Practitioners must fulfil their obligation to enforce the 
rights of the child. These issues also speak to a larger systemic problem 
wherein professionals are not prepared to ensure that children’s participa- 
tion is all-encompassing through administrative and judicial proceedings, 
and that participation is a hallmark of the rehabilitation treatment itself. 
The aim of rights-based services is to secure the child’s transition back into 
society where the child can develop normally on their own terms. In this 
sense, there is not only a need to build a smooth transition from services to 
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independent coping, but also to ensure that this independence is a choice 
that is in the child’s own best interests. 

To improve dually involved children’s participation, it is essential to be 
present with them (as a parent, as a friend, as a professional), to build trust 
during the process, to actively listen and to understand what the child’s 
interests are, what they think, feel, how they perceive and interpret dif- 
ferent situations and problems, and how they are empowered to seek out 
solutions. By securing open, safe and honest settings for communication, 
practitioners can acquire the knowledge needed to reflect on how practices 
impact different developmental trajectories for children, and what deci- 
sions need to be made with the child as an active participant, taking into 
account their thoughts, suggestions, fears, and needs. It is the responsibility 
of service professionals to create the atmosphere and the preconditions to 
motivate dually involved children to participate in judicial and administra- 
tive procedures, and to contribute to decision-making processes that affect 
their lives. Children truly being able to participate can be seen as a key 
turning point for creating real and long-lasting changes to improve the 
child’s life and move their developmental trajectory away from anti-social 
and criminal behaviour. As participation is a core pillar of CFJ, such an 
approach illustrates the importance of Article 12 in REF s. 
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7 Participation of Children 
in Residential Care 


Ingrid Sindi 


During the last three decades, a new, child-centred concept of child welfare 
discourse has not only gained ground, but has become the settled man- 
ner of thinking. Characteristic of this view is the child as an autonomous 
social actor, an agent and a subject of rights. This view has also gradually 
replaced the view of the child as a passive object, or even as the property 
of parents (Doek, 2019). The view of a child as a social actor (Corsaro, 
1997) and autonomous reflective subject (Frones, 2016), using their agency 
by making choices and experimenting in their life environments, acquir- 
ing and interpreting language and culture through interactions, cannot 
be separated from the status of children as rights-holders through the UN 
Convention on the Rights of the Child. 

The concept of the child as a social and autonomous actor, familiar in lit- 
erary classics such as Huckleberry Finn and Pippi Longstocking, appeared 
in child substitute care practice before it became established in modern 
childhood research or in children’s rights discourse. Janusz Korczak (1878— 
1942), the Polish pediatrician, pedagogue, director of the Jewish orphan- 
age in Warsaw, writer and inspiration for the children’s rights movement, 
actively promoted the autonomous and active role of the children he cared 
for and supported a stronger position of children in social life. In 1920, in 
his first major pedagogical writing How to Love a Child, he proposed a Magna 
Carta Libertatis of children’s three elementary rights: the ‘child’s right to his 
death’, the ‘child’s right to the present day’ and the ‘the child’s right to be 
themselves (Korczak, 2018). The work culminates in the demand for the 
children’s right to respect (Freeman, 2020). The ‘child’s right to death’ sounds 
strange at first reading, but Korczak’s explanation clarifies his meaning: 
it is the demand for children’s agency and participation which is often 
restricted by many parents. With the other two rights, Korczak underlines 
his belief that children do not become persons but already are persons and 
have the right to their own lives. He clearly saw the child as an auton- 
omous social actor, evidenced by his statement, ‘children are not people 
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of tomorrow; they are people today’. Eichsteller (2009, p. 382) discusses 
how Korczak’s children were ‘right owners’ who discussed, justified and 
argued about the protection and violation of their own and others’ rights. 
In Korczak’s children’s home, children were seen and treated as separate 
beings with the inalienable right to grow into the person they were meant 
to be (cited by Freeman, 1996, p. 31). 

Such developments, with a concept of the child that is based on the 
child’s agency and autonomy, serve as a theoretical backdrop for how the 
participation of the child has found its representation in legal acts, particu- 
larly and most importantly in the CRC Article 12 (1989). Article 12 is espe- 
cially important in the context of the empowerment of the child because it 
includes a definition and need for child participation and basic demands 
that should be followed when approaching the child as a holder of rights 
(Strompl & Luhamaa, 2020). Article 12 is recognised as one of the most 
innovative and significant provisions of the CRC, not only for what it says 
but because it clearly recognises the child as a full human being with integ- 
rity and the right to autonomy (Freeman, 2011). 

The realisation of the child’s right to participate actively, and to express 
their views in all matters that concern them, and for those views to be 
given due consideration, is a clear and immediate legal obligation under 
the CRC (Doek, 2019; Kilkelly & Liefaard, 2019), not just as an expres- 
sion of the adult's goodwill (Freeman, 2020). It also aims to promote the 
child’s agency and autonomy (Doek, 2019) and provides children the right 
to participation in matters that affect their lives, as children themselves 
are experts on their own needs and feelings (Dixon et al., 2019) and have 
their own perspectives on their well-being and interests (Jenks, 1996; May- 
all, 1994). The right to participation is granted to children based on their 
status as autonomous individuals. Most of the other rights expressed in the 
CRC are based on children’s vulnerability — the protection rights or chil- 
dren’s dependency on adults, and the provision rights. Thus, the changing 
concept and status of the child also shift from protecting the child towards 
a focus on supporting the child as an autonomous individual and, most 
importantly, respecting the child’s dignity (GRC, 1989). 


Residential Care 


Under Article 3 of the CRG, the child has the right to such protection and 
care as is necessary to ensure the best interests of the child are met. When 
applied to children placed in residential care, Article 3 is relevant to the 
need to find an appropriate care setting to better provide for the best inter- 
ests of the child. As the child may be the victim of serious neglect or abuse 
in the family setting, and to the extent that it is necessary to remove the 
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child from their biological family, the child must receive alternative care. 
Article 20 of the CRC stipulates that: 


A child temporarily or permanently deprived of his or her ‘family 
environment’, or in whose own best interests cannot be allowed to 
remain in that environment, shall be entitled to special protection and 
assistance provided by the State. 


One option here is the special protection and care provided in the context 
of residential care. I will not here delve into a deep or complex discussion of 
the meaning of residential care for children placed out-of-home, however, 
it should be noted that there are many ongoing debates about the diffi- 
culties and lack of universally accepted definitions of ‘residential care’ or 
‘institutional care’ (Cantwell et al., 2012; Cantwell, 2015; Herczog, 2021), 
terms that have often been used interchangeably (Herczog, 2021). In line 
with the terminology of the UN Guidelines on alternative care, which was 
developed to understand how children’s rights can be understood in these 
settings (henceforth ‘Guidelines’, 2010), residential care means formal care 
provision which replaces parental care in the context of an institutional 
group setting. 

Residential care includes different forms of non-family-based alterna- 
tive/substitute care settings, such as children’s homes, substitute homes, 
or group homes, which can be different based on the size, length of stay 
and other characteristics. One of the main characteristics of residential 
care, as Cantwell et al. (2012) emphasise, is that all residential care should 
aim to provide family-like care. There also exists diversity in how resi- 
dential child care is practiced internationally (Courtney & Iwaniec, 2009; 
Mollidor & Berridge, 2017; Šiška & Beadle-Brown, 2020). In some coun- 
tries, even the distinction between foster and residential care is no longer so 
clearly marked, as residential care becomes more and more similar to foster 
care (Sindi, 2021). Although residential care is provided by the legal entity 
at the service provider’s location and care is provided by paid staff, the 
care itself is more and more family-like — the facilities are smaller, siblings 
stay together and more or less stable staff take care of children (Francis 
et al., 2007; Sindi et al., 2018). Still, foster care placements are increasingly 
preferred, however small or family-like the residential institutions have 
become. 

There is a general perception that foster care is superior in meeting the 
needs of children, especially their psychological needs and the need for 
an upbringing as normal as possible. We can also find discussions about 
the stigmatisation or negative reputation of residential care. However, 
residential care may be the best option for some children due to negative 
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experiences in a family setting, in order to keep siblings together or to 
provide specialised care and treatment (Kendrick, 2015). Residential care 
is often used for children who are considered unable to live in a family, 
meaning their health or behaviour have been important predictors of the 
likelihood of a family placement proving more complicated (Mollidor & 
Berridge, 2017, p. 284). Although the aim of residential care is to ensure the 
child’s needs, rights and overall well-being, there is a general concern about 
poor outcomes, including a high risk of social exclusion (Biehal & Wade, 
1996; Courtney & Iwaniec, 2009; Kutsar & Helve, 2012). The challenge 
for the child substitute care system, and for residential care specifically, is 
to provide high-quality care based on the needs and rights of children with 
skilled, child-centred professionals (Mollidor & Berridge, 2017). 


Rights and Residential Care 


Children’s rights, as outlined by the CRC, also apply to all children living 
in residential care. Still, some rights are especially important to highlight, 
considering the child’s position and status in a public care context. The 
CRC covers three well-known dimensions of rights: protection, provision 
and participation rights, including a child’s right to their own identity, to 
be consulted and taken into account, to physical integrity, access to infor- 
mation, freedom of speech and opinion and to challenge decisions made on 
their behalf (Cantwell, 1993; Doek, 2019; Lansdown, 1994). As the scope of 
this book is children’s participation, I will focus on this particular right in 
the context of residential care. 

The right to participation is a right of importance for the interpretation 
and implementation of all other rights, and especially as the right to partic- 
ipation stresses that children must be afforded the opportunity to express 
themselves in all administrative and judicial proceedings. Residential care 
is a form of public care that necessitates various administrative proceed- 
ings and decisions. Article 12 states that children should be able to express 
themselves in such proceedings according to their age and level of maturity 
(GRC Committee General Comment (GC) no. 12, 2009). The presumption 
in the CRC, therefore, is that children are capable of being involved in 
matters of importance to them, as elaborated on in the GC no. 12. 

Once the necessity of a residential care placement has been decided, 
further determination has to be made as to which care setting most suits 
the child’s needs, situation and wishes. Acknowledging these key factors 
is a fundamental element in decision-making which has grown with the 
discourse on children’s rights, but is still often ignored (Cantwell, 2015). 
Children desire to express their diverse expectations, wishes and feelings 
regarding their placement ~ if they are invited to do so. 
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There are two main professionals in the context of child residential care: 
the child protective worker and the direct caregiver(s). These professionals 
play a central role in children’s lives. The responsibility of the local govern- 
ment is long-term, as the local government professional (child protective 
worker) must ensure the child’s rights and well-being before and during 
residential care, with a view to the child’s future. The direct caregiver(s) 
support the child’s participation in daily life. The task both of these pro- 
fessionals have in common is the necessity to ensure that the child’s right 
to be heard on important matters is consistently fulfilled — to listen to the 
child’s voice on daily and long-term issues. Thus, it can be said that the role 
of Article 12 across residential care is to ensure that children are listened 
to and heard. 

Participation is seen as one of the key protective factors for vulnerable 
children (Diaz et al., 2018). It is emphasised that the participation of chil- 
dren in care, who may have been victimised, is an important step in help- 
ing the child to regain a feeling of control in their life (Leeson, 2007) as 
well as a sense of agency (Brady et al., 2019; Cashmore, 2002). Participa- 
tion supports children’s sense of identity (Sindi & Strémpl, 2019) and pre- 
vents them from becoming outsiders in their own lives (Pölkki et al., 2012). 
Furthermore, participation is also closely related to developing children’s 
ability to communicate their needs, wishes and feelings effectively (Brady 
et al., 2019; McCarthy, 2016). Research suggests that when children in care 
are not heard or given a chance to participate in decisions that affect them 
prior to and during the provision of care, it can negatively impact their 
emotional well-being and future outcomes (Leeson, 2007; Mitchell et al., 
2010). 

Despite the importance of children’s participation, a number of chal- 
lenges to participatory practice have been noted in international liter- 
ature. While children in care are arguably asked more than any other 
child to voice their wishes, needs, feelings and stories to child protection 
professionals and caregivers (McCarthy, 2016), paradoxically children 
lack opportunities to reflect on their care or influence what happens to 
them (Jamieson, 2017). Strömpl and Luhamaa (2020) argue that children 
in care are generally denied participation when it comes to making deci- 
sions in child protection removals. In practice, children typically have a 
say in minor decisions about their lives, but have limited possibilities to 
participate in activities there they could make meanings of their own life 
events, important people in their lives and discussions or decisions that 
are important to them (Sindi, 2021; Sindi & Strömpl, 2019). It can be 
stated that ambiguities and tensions exist regarding children’s participa- 
tion in the context of residential care and that the potential scope of this 
topic is extensive. 
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The Example from an Ethnographic Study in 
Estonia: The Need to Feel Loved 


In the course of conducting an ethnographic study, I observed and inter- 
viewed staff and children in one residential institution in Estonia (Sindi, 
2021). This example aims to emphasise that despite the changing position 
and status of the child, there are areas of children’s rights which are diffi- 
cult to handle in the context of residential care, such as children’s funda- 
mental need to feel loved. For background, it should be emphasised that 
in Estonia, residential care is, together with foster care, the most intru- 
sive intervention the State conducts in child welfare cases and involves the 
child being removed from their parents or guardians. Estonia has explicitly 
used the CRC as a template to shape legislation with respect to children’s 
well-being and rights. The principal act is the Child Protection Act (2014), 
which in accordance with the GRC (Article 12), emphasise that every child 
has the right to express their views independently on all issues affecting 
them (§5,4). 

During the fieldwork, the dominant discourse of the residential care 
provider emphasised the importance of love, conveying the message of a 
loving home for every child (Sindi et al., 2019). However, the word ‘love’ was 
not prevalent in everyday communication and was rarely used during the 
observations of everyday activities in the substitute home. Nevertheless, in 
staff members’ stories, the importance of loving care and a loving family 
was central. The language of loving care seemed to be a critical narrative 
tool that carried an important ideological function, favouring certain ways 
of talking in practice. In this respect, arguably, staff members reflected 
an organisationally preferred narrative: love is all children need or chil- 
dren should be provided a loving home. In that regard, the rhetoric of 
loving care and a loving home established its own ways and practices of 
‘doing loving care’. This practice of ‘doing loving care’ appeared in daily 
activities, such as preparing good meals, doing homework in the family 
house, teaching children, bringing children to school or kindergarten by 
car, organising holiday activities and so on. 

All of these care activities are undoubtedly important. However, the 
manners in which the staff felt they were showing love were not perceived 
as such by the children. Based on the children’s narratives, love as a notion 
was never used. Children talked about good care and living conditions, 
and they appreciated the staff who took care of them in the residential 
institution. Nevertheless, they pointed to formalities and contradictions 
which were mostly related to artificial terms. Particularly, there is a strong 
need for honest communication with children, in which the necessary and 
appropriate terms are found (read more Sindi & Strémpl, 2019). Indeed, 
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the notion of love may have ambivalent meaning in the context of resi- 
dential care or it may be difficult to understand what love means for these 
children. 

In residential care, children’s biological parents are gone, but the chil- 
dren’s need for a loving relationship is still the same. Psychological attach- 
ment theory supports this view (Bowlby, 1953, 1969); a lack of love disturbs 
children’s development, especially mental health. Indeed, although chil- 
dren are sometimes harmed by their parents, many may still feel a very 
close relationship or a strong sense of love for their parents, irrespective of 
their parent’s actions. Also, children may wish regular contact with their 
birth family over time. Thus, the major risk here is not making the effort 
to deal with children’s personal needs and feelings, resulting in active and 
agentic children becoming passive clients of public services and treated as 
human becomings, simply objects of socialisation. The view of the child as 
a social actor and children’s fundamental need to feel loved leads us to the 
Preamble of the CRC. 

The CRC’s Preamble states that all children, ‘for the full and harmo- 
nious development of his or her personality, should grow up in a family 
environment, in an atmosphere of happiness, love and understanding’. The 
CRC encourages questions on how the residential care and public care 
systems can approach these goals. In the final section, I consider how the 
child citizenship concept, as a defence of dignity and as a matter of citi- 
zen’s rights, opens up the possibility of understanding how professionals 
can support children in living their lives to the fullest potential in the con- 
text of residential care. Thus, the issue of child citizenship is considered a 
complement to the discussion about children’s need to feel loved and how 
these elements can be placed within the context of rights-based child resi- 
dential care. 


Child Citizenship in the Context of 
Residential Care 


Citizenship is considered in this section for its usefulness in understand- 
ing the importance of rights-based residential care. A growing number 
of scholars have applied ideas of the child citizenship concept (Cockburn, 
2013; Doek, 2008; Kilkelly & Liefaard, 2019; Liebel, 2008; Lister, 2008) 
to stress the importance of the rights of children who suffer due to social 
structures and are not taken seriously (Liebel, 2012), as well as the need to 
recognise the embodied, relational and lived experiences of being a citizen 
in everyday life (Kallio et al., 2020). 

One of the central concerns is whether children only passively pos- 
sess their rights, or whether they actually contribute and make extensive 
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use of their rights (Liebel, 2008). In a broad sense, the starting point 
of child citizenship is the premise that all children have rights — chil- 
dren are subjects of rights as citizens. The child’s citizenship starts from 
autonomy and dignity as characteristics of and conditions for citizen- 
ship. Habermas (2010) in this context refers to the concept of human 
dignity by arguing that human rights developed in response to specific 
violations of human dignity, emphasising the indivisibility of all catego- 
ries of human rights and the belief these qualities are one and the same 
everywhere and for everyone. Sometimes there can be ‘status-dependent 
dignities’, where human dignity requires support for social status so that 
citizens can be included in a citizenship community (Habermas, 2010). 
From this perspective, the focus of the discussion on citizenship can be 
narrowed to questions of children’s citizenship in the context of residen- 
tial care. 

The public’s aim with residential care is to make sure that the child, as 
a citizen, receives support for harmonious development (Preamble, CRC) 
according to the rights that are constitutive of citizenship itself. This dis- 
cussion involves turning social issues (such as residential care) into issues of 
respecting the autonomy and agency of the child. The only way to respect 
the autonomy and agency of the child is through participation. This leads 
us back to Article 12 of the GRC and children’s rights to form and express 
their views and to be consulted ‘in all matters that affect them’, and for 
their views to be taken into account. Indeed, while being separated from 
their biological family, children may primarily need protection and good 
care, but only when communicating with them is it possible to understand 
what they might think, wish or feel about what constitutes protection or 
good care for them personally. Moreover, only when communicating with 
children it is possible to understand if and how the child feels loved. Here, 
it is essential to acknowledge that children’s autonomy and agency is bal- 
anced by dependency, and that in most situations children are interdepend- 
ent with adults or peers. 

Kjorholt (2004, referring to Lee, 1998) explores how children’s voices 
are not authentic voices spoken by independent subjects, but rather voices 
spoken from particular positions in the context of their relationships with 
others. From this point of view, children’s spoken words are not the genuine 
expressions of autonomous subjects, but rather the child’s words represent 
‘underlying dependencies’. A child lives their social life within relationships 
and fluctuates between positions of dependence and independence. While 
listening to the child’s words, it is possible to understand who is important 
for a child and why, and what that child feels. Additionally, in trying to 
understand the ‘underlying dependencies’ it is hopefully possible for pro- 
fessionals to understand a child’s needs and feelings, such as the need to 
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be loved as well as similar emotions like the need to belong and to receive 
emotional support. So, only through fulfilling Article 12 and communi- 
cating with children can professionals get to know them and ensure their 
dignity for harmonious development. 

To elaborate the discussion of citizenship in the context of residen- 
tial care, the possible impact of childhood trauma should be considered 
(Bargeman et al., 2021). If there is sometimes the criticism that profes- 
sionals working in residential care try to protect children from potential 
re-traumatisation and try to relieve pain they have experienced, then it 
also seems to be relevant to address the fact that adults do have a responsi- 
bility to avoid causing negative consequences from children’s participation. 
Scholars (for example Kjorholt, 2004) have discussed that there is some- 
times no clear and accepted concept of what causes good or harm for chil- 
dren, or to which area the participation can extend in children’s everyday 
lives. Giving children rights as citizens is not unproblematic and there are 
critics of children’s participation, as there is a danger of placing ‘a heavy 
burden on children’ by giving them too much responsibility. However, if 
professionals fail to ensure children’s participation based on the argument 
of fear of re-traumatisation, then this could easily cause or increase the 
social exclusion of children, which rights-based residential care is supposed 
to counteract. 

Indeed, children in residential care may not always have the psycho- 
logical willingness to participate in discussions or activities, and they 
may not wish to participate in decision-making. Also, children may 
not always be ready to deal with difficult or sensitive topics regarding 
their own lives. For example, early childhood memories related to home, 
abuse, separation from their family or the first day in a substitute home 
are often considered difficult or sensitive topics to the extent that adults 
may avoid conversations about them with a child. The findings from the 
ethnographic study suggest that children in residential care are willing 
and able to actively contribute to their own well-being and development 
if given the opportunity, including difficult and sensitive topics (Sindi, 
2021). Children respond and have their own views, interests and insights 
into their lives; they are ready to negotiate important topics and deal with 
sensitive issues as well. 

For a start, the professional should provide children with activities and 
allow them to choose whether or not to participate. For this, children need 
to understand their possible choices. If one were to ask under which condi- 
tions children really can take an active role in the realisation of their rights 
and in being active subjects of their own well-being and development, the 
answer must necessarily begin with the child having choices. The practice 
of choice relates to the important principles of ‘information as prerequisite 
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for participation, voluntary, transparent and relevant for a child and child- 
friendly’ as emphasised in GC 12. Communication should provide oppor- 
tunities for children to think about and evaluate aspects of their life before 
separation, including family issues, and topics connected to love or loving 
relations. 

All in all, the role of Article 12 in the context of residential care is to 
improve children’s status in society and support the rights of children to 
develop their potential to the fullest. What is implied is the best interest 
principle and that children’s right to express themselves feeds into deci- 
sions-making in the child’s best interests. Understanding their interests by 
involving the child, and reaching decisions in the best interests of the child, 
can thus be a concept of love that 1s rights-based. 


Conclusion 


Children, while being separated from their family and placed to live in a 
residential substitute home, are in a vulnerable position. The first days, 
months or even years of living in residential homes are a time when chil- 
dren need attention and nurturing from adults and are dependent on 
adults’ care. Thinking more long-term, the days, months, or years that 
follow this initial phase should not become a period where practices force 
dependency onto the children. This would result in children being treated 
as passive clients of public care in their childhood and their status would 
likely not be supported with dignity. Children’s rights in this case would be 
limited only to the right to be protected by parents and/or by the state, who 
treat children paternalistically — i.e., protecting them in a manner that is 
intended to preserve their future well-being according to the parents or the 
state, but not the children. 

Child citizenship starts from dignity and autonomy as necessary charac- 
teristics and preconditions. Citizenship may be actualised though ensuring 
Article 12 in the context of residential care through diverse activities and 
relationships. The empirical example presented in this chapter concluded 
that citizenship begins and can be developed through communication and 
through practice of choice. There is a particularly strong need for hon- 
est communication with children, in which the necessary and appropriate 
terms are found. Honest communication is a source of love or a way to 
perceive the child’s perspective on love or loving relations. Love is in the 
preamble of the CRC, but today it is not natural for children to talk about 
love. It seems crucial that professionals (staff in residential institutions and 
child protection workers) invest themselves deeply in emotional involve- 
ment with children and communicate in order to truly get to know them 
and find out what each child feels or thinks about love. 
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8 Conclusion 


Making Rights a Part of 
Professional Practice 


Asgeir Falch-Eriksen and Karmen Toros 


Human rights constitute, among other things, a modern and global post- 
World War II project driven by a claim to enforce cosmopolitan rights 
norms protecting the integrity of each person. To most, the Universal Dec- 
laration of Human Rights of 1949 constitutes the modern human rights 
system’s foundational document. The document declares that human 
rights norms are developed to be carried by any human being anywhere. 
Still, the idea of cosmopolitan rights norms goes further back in history 
to the political theories of, for instance, John Locke and Immanuel Kant. 
However, to ensure that the atrocities of war were forever to be avoided, 
especially with the horrific events of the genocide and the complete disre- 
gard for individual human dignity, modern human rights are motivated 
to put restraints on government and those in power. World War II thereby 
worked as a catalyst (Morsink, 2010). Hannah Arendt spelled the need to 
safeguard the dignity of each person: 


...human dignity needs a new guarantee which can be found only ina new 
political principle, in a new law on earth, whose validity this time must 
comprehend the whole of humanity while its power must remain strictly 
limited, rooted in and controlled by newly defined territorial entities. 
(Arendt, 1976) 


Human rights instruments have evolved and multiplied by agreeing on 
certain fundamental norms. Today there are numerous conventions, but 
which can all be interconnected to a foundational ethos espoused by the 
Universal Declaration and its focus on safeguarding the dignity of each 
person (Habermas, 2010). We could also, more in line with Jeremy Wal- 
dron, treat the different human rights instruments as collectively neces- 
sary to safeguard the dignity of each person (Waldron, 2013). Still, in this 
article, I will focus on the historical point of departure in the Universal 
Declaration and its lead focus on safeguarding the dignity of each person. 
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Fora long time, the historical development of human rights was not adapted 
to children. However, the idea of children having rights quo children has 
historical roots dating back to the 1920s (HCHR, 2007). Not until 1989 
did the UN pass the Convention on the Rights of the Child (CRC). With 
it, rights had become specified for children and safeguarded their dignity 
throughout their childhood. Into this equation stand the protection of chil- 
dren from violence, whichis a right the children carry through GRC Art. 19. 
The right to protection, which is a right any child has, is a critical challenge 
that the signatory to the CRC, the nation-state, must secure whenever vio- 
lations of this right occur through the establishment of some type of Child 
Protection Service (CPS) (Falch-Eriksen & Backe-Hansen, 2018): 


...protective measures should, as appropriate, include effective proce- 
dures for the establishment of social programmes to provide the neces- 
sary support for the child and for those who have the care of the child, 
as well as for other forms of prevention and identification, reporting, 
referral, investigation, treatment and follow-up of instances of child 
maltreatment described heretofore, and, as appropriate, for judicial 
involvement. 


(CRG, Art. 19.2) 


As children carry child-specific rights of the CRC, the nation-state is 
obligated not only to establish some type of CPS office and to tick off the 
different and explicit demands set by the CRC but also to ensure that the 
enforcement of protection follows from the normative-legal backdrop of cos- 
mopolitanism that is reflective of an international human rights standard 
(Falch-Eriksen, 2018). Said differently, those who populate the CPS must 
perform a type of practice that aligns with the rights of the child. Hence, the 
nation-state must meet the rights that children carry as individuals in a pre- 
dictable manner and according to the intention of having rights altogether. 
Thus, a human rights standard (where one example of how to understand 
such a standard is provided in Chapter 3) must pervade the public services 
set to enforce rights when it comes to protection from violence. 

A significant part of enforcing the child’s rights is to uphold the inter- 
ests of the child throughout the decision-making process. Professional 
practices are embedded in administrative proceedings that lead to these 
decisions. Each of the decisions must in and of themselves maintains the 
decision-making norm referred to as the best interest’s principle, which is 


embedded in CRC Art. 3.1: 


In all actions concerning children, whether undertaken by public 
or private social welfare institutions, courts of law, administrative 
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authorities or legislative bodies, the best interests of the child shall be 
a primary consideration. 


(CRG, Art. 3.1) 


In brief, this implies approximating the child’s self-interests through a 
reflexive process that qualifies the decision to uphold the best interests of 
the particular child (Falch-Eriksen, 2018). The child itself becomes imper- 
ative into this equation, not only who the child is objectively but also what 
the child says are its’ interests. When the CRC 1s applied to the CPS, rights- 
based practices dictate through Art. 12.2, that the child participates in the 
decision-making that affects them: 


For this purpose, the child shall, in particular, be provided the oppor- 
tunity to be heard in any judicial and administrative proceedings 
affecting the child, either directly, or through a representative or an 
appropriate body, in a manner consistent with the procedural rules of 
national law. 


(CRG, Art. 12.2) 


From Chapter 2, we know that children in CPS generally do not partici- 
pate in their casework and do not contribute in any real sense in decision- 
making processes. 

Art. 12.2. underlines that in matters concerning any type of public or 
judicial proceeding, a decision can only claim to abide by the CRC if the 
child is given the opportunity to let their expressions “be heard” in reach- 
ing legitimate and lawful decisions according to the CRC. This 1s not to be 
understood as a matter of being heard fer se, but rather a specification of the 
purpose of Art. 12 as a right of the child to express the child’s viewpoints 
freely. This does not imply a demand towards the enforcement of Art.12 
that the child can assert opinions through speech, but rather through any 
means of communication that convey viewpoints. 

The lack of participation of children affected by interventions by the 
CPS is a central concern internationally, not only in research and educa- 
tion but also as a challenge to the everyday operative practice by profes- 
sionals on the street level. What research has shown, time and time again, 
is that children do not participate adequately in CPS services, and that this 
is so although the casework affects them, and that the solutions often are 
disconnected from any concern as to “why” children should participate. 
The sum of all the shortcomings implies a bad connection between profes- 
sional practice and the human rights the CPS is obligated to enforce. 

The question is if we are satisfied in continuing having CPS practices 
that are not guided by any human rights standard or have any way of 
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understanding how professional practice can become driven by a human 
rights standard? Are we satisfied with our current status quo? Or are we 
ready to make principal changes that transform CPS practices to adhere to 
the rights that a child de facto and de jure carries, which grants them the right 
to participate and express their views in administrative proceedings that 
affect them? Are we ready to develop practices that secure participatory 
interaction and are both natural and meaningful for the child? 

Article 12 of the GRC, and which provides the child with the freedom 
of expressing themselves whenever affected by administrative- and judicial 
proceedings, is a right that only has a real chance of being enforced if it is 
embedded in professional practices that adhere to a human rights standard 
(Falch-Eriksen et al., 2021), and which grants children a prominent place 
in all matters that affect them (Kriz & Skivenes, 2017). The rights of a 
child depend on CPS becoming empowered to perform its duty to uphold 
the rights of the child through professional practices and that practitioners 
know how to enforce human rights. The focus of this book has been to 
explain and discuss children’s right to express themselves throughout the 
casework of the CPS and to develop a more profound understanding of 
the field of practice and what is involved in professionalising the workforce 
through their duty to enforce the rights of the child. This concluding chap- 
ter will seek to pull the arguments together from the book chapters. 


Article 12 and Professional Practice 


The child’s right to express their views is fundamental when inserting the 
child into the equation of rights-based practices of the CPS. If the child 
cannot speak, their views can be sought out in other ways, either through 
non-verbal communication or through a qualified person to speak on a 
child’s behalf. This is especially called for if the child is very young or have 
disabilities that prevent them from communicating well with CPS practi- 
tioners. The aim of Art. 12 is thereby not just to have the child speak out, 
or to communicate for the sake of communication, but to serve a greater 
purpose in qualifying decision-making in administrative- and judicial pro- 
ceedings to be in the child’s best interests (see Chapter 3). 

When a child needs protective measures from the CPS, it is because 
it is subjected to some level of detrimental care. The type of care has an 
analogue violation of the child’s integrity — the larger the detriment, the 
larger the violation of the child’s integrity. Art. 12 serves to inform the 
caseworker with what the child’s current interests are, or can be, on the one 
hand, and that the child becomes involved in their casework on the other. 
To engage with the child, granted the child is old enough to be involved 
with, it is imperative to establish a relevant and informed decision-making 
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process aligned with the rights of the child. Children’s participation and 
best interests are not only relevant for decision-making affecting the child 
but are also relevant in designing decision-making procedures and profes- 
sional practices for the CPS itself. 

The only prerequisite for Art. 12 is for the child to have the capability to 
form a personal viewpoint, i.e. to have preferences. Accordingly, to abide 
by the rights of the child, CPS must ensure that any child capable of form- 
ing an opinion can express their views freely in all matters affecting them. 
The enforcement of the right is mandatory for the CPS claiming to align 
itself with rights-based practices, but it is also discretionary. For example, 
a three-year-old cannot be expected to have an informed viewpoint on its 
quality of care, whereas a 16-year-old will likely have one. However, this 
does not imply that a three-year-old child does not have relevant view- 
points; they do but on the merits of being a three years old. What seems 
bland for adults is important to the child. It can be food preferences, the 
colour of their rooms, etc. 

Most decisions within the CPS are reached by caseworkers acting upon 
their presumptively professional use of discretion. Such decision-making 
constitutes predominantly “public- and judicial proceedings” that affects a 
child. Hence, nation-states claiming to enforce the CRC must design CPS 
practices so that children can express their views during decision-making 
and that their views become “heard” whenever those are relevant. This 
calls for rights-based professionalisation of both techniques of practices and 
the design of decision-making procedures that ensure that discretion is per- 
formed in a non-discriminatory manner as possible, independent from the 
different personal capacities of the caseworkers. 

A further demand towards CPS casework claiming to be rights-based is 
that decisions must be reached having the individual child’s best interests 
in front of them as a primary consideration (cf. GRC Art. 3.1). To qualify 
decisions in the child’s best interests, the child’s own opinions and prefer- 
ences become imperative. Thus, Art. 12 has become a cornerstone of the 
CRC and a hallmark for any practice claiming to abide by the rights of the 
child (Bennouna et al., 2017). Not only does Art. 12 point towards uphold- 
ing the individual integrity of the child in front of the caseworker, but it also 
alludes to the need for caseworkers to include the child correctly according 
to age and maturity across the variety of practices within the CPS. 


Rights-Based Professional Practice 


A core idea for enforcing rights-based practices is to let go of the idea that 
adequate solutions in each CPS case can be directed top-down, that it can 
be regulated in detail, or that maxims of efficiency and goal attainment can 


Conclusion 107 


be introduced without first ensuring they align with a human rights ethos. 
Decision-making that follows guidelines and routines must always be allowed 
to have a human rights priority, namely, that they not only do not work con- 
trary to the child’s rights but actively promote their rights. It is even necessary 
to understand how each child is met on their own merits, i.e. through each 
child’s care context, and from the point of view of the child’s own claim on 
protection. Hence, guidelines or routines must secure each child’s legal claim 
adequately in each case as a matter of right. No level of regulation can pierce 
through the complexity of the casework of each case, and the need to apply 
specific knowledge to protect a child and secure the child’s further develop- 
mentis called upon. In modern complex nation-states, this alludes to the street- 
level professionals’ use of discretion, or decisional autonomy, where decisions 
are reached drawing on knowledge and a normative idea of best practices. In 
CPS and rights-based practices, a human rights ethos, or standard, provides 
the substantive content to the normativity of best practices. It has thus become 
increasingly necessary to delegate authority down to professional caseworkers 
on street level and their use of discretion in each case (Lipsky, 2010; Molander 
et al., 2012; Rothstein, 1998). Rights-based professional practice allows CPS 
practices to be guided and developed according to a human rights standard. 
Not only legal demands towards practice emanate, but also where the human 
rights ethos is supposed to guide the choice of types of knowledge-based prac- 
tices about what can and cannot be applied. In this way, professional deci- 
sion-makers can conduct decision-making tailored to fit the needs according 
to the individual child’s rights claim (Falch-Eriksen, 2018). 

To tailor decision-making to fit the child’s needs 1s typically known as the 
exercise of discretion. Discretion is a three-part decision-making process 
(see Molander, 2016). The respective professionals across practices within 
the CPS must (1) define what constitutes a problem or challenge to the care 
context the child currently is in. This is the situational definition referred 
to as care-diagnostics in CPS terms. To compare, we can draw lessons from 
medicine and understand a patient’s situation through a medical diagnosis. 
In parallel, we can draw on the jurist, who needs to understand the client’s 
situation, i.e., the client’s case. Any profession conducting discretion needs 
to define the situation at hand before acting on it. Conducting care diagnos- 
tics involves understanding whether the child’s claim to need protection is 
valid or not. When entering the care context, knowing whether or not the 
child requires protection can become an issue that involves the child. In 
some instances, like abuse, no CPS practitioner needs to involve the child 
before enacting an emergency care order. Still, in cases where it is a matter 
of arguing for a care order due to parental incompetence or milder situa- 
tions where the needs can be alleviated through in-home measures, the CPS 
professionals must involve the child to understand the care context. 
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For any professional, the next step (2) is to provide an independent eval- 
uation of what is required to solve the problem or challenge that has been 
unravelled through care diagnostics. ‘The independent assessment is where 
the professional draws on knowledge regarding what to do. The care sit- 
uation the child lives in thereby activates different types of knowledge, 
and which the professional taps into to resonate more clearly to reach a 
professional decision. The knowledge corpus of each professional can 
be constructed by knowledge through experience, scientific knowledge, 
skills-based knowledge and so on. One additional source of knowledge, 
imperative to rights-based practices, is what the child expresses by com- 
municating with the professionals within the CPS. If we utilise the human 
rights standard, we know that whatever the professional decides on doing 
must be in the child’s best interests. Hence, the knowledge is drawn on, 
and how a decision is qualified must work towards that end (Falch-Erik- 
sen, 2018). A care context can call for a child’s need for a different family 
altogether, intensive institutional care or that the parents need assistance 
to provide adequate care. The professionals thereby use the child’s expres- 
sions to qualify a decision to meet the standard of the child’s best interests. 

The third step (3) is to reach the decision itself. On a general level, CPS 
decisions, behaviour, and actions have important implications for the life 
and welfare of children and families. The professionals play a crucial role 
in carrying out the goals of the nation-state to uphold the rights of its citi- 
zens. According to rights-based practices, the professionals working in the 
CPS become a precondition for children’s rights to be enforced. 


Child Participation — Some Key Notions 


In the following, we will summarise the most important lessons learned 
regarding the participation of children in CPS across Chapters 4-7 and 
discuss implications for practice — how to facilitate meaningful partici- 
pation, upholding Article 12 and enforcing participation rights by CPS 
professionals. 


The Meaning of the Rights-Based Practice 


Throughout the chapters, each of the contributors has discussed the con- 
cept of child participation and how it can be operationalised across differ- 
ent circumstances confronting the professional social worker of the CPS. 
Each chapter has taken the child’s participation as a fundamental human 
right and accordingly utilised the right as a point of departure for under- 
standing how practices must enforce the right according to the intent of the 
right, i.e. according to a human rights standard. 
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For instance, Neumann discusses safeguarding the child’s right to 
express itself in matters that affect it and that the child’s best interests are 
a core aim to realise in decision-making according to the human rights 
standard (Chapter 5). All the chapters discuss participation and the child’s 
involvement in decision-making processes and that participation is a pre- 
requisite to qualifying a decision to be in the child’s best interest. As Toros 
establishes in Chapter 2, the child’s best interests can only become a fea- 
sible decision-making trait if the decision is developed together with the 
child. Furthermore, the argument of giving a voice to a child and hearing 
the child is consistent with professional values the social work profession 
claim to uphold. Although also underlined in Chapter 3, Sindi (Chapter 7) 
elaborates on the central focal point of decision-making being the child’s 
agency and integrity, serving not only as a theoretical backdrop of child 
participation but a direct claim to practice. 

Studies with children presented in this book (Chapters 2 and 4) bring 
out the practice that children are not being listened to or encouraged to 
express views but rather that their views are ignored. As the UN General 
Comment No. 12 on the CRC stipulates, simply hearing what a child says 
is insufficient (Chapter 2). This leads to the demand for meaningful partici- 
pation. In Chapter 2, Toros describes models of participation, summarising 
that participation is considered as interaction/dialogue and influence and 
as an ongoing process as long as a child is in the administrative system of 
the CPS. In practice, meaningful participation is recognised to facilitate 
children’s trust in professionals and the CPS and are familiar and prepared 
for decision-making. Both Chapters 2 and 3 conclude that despite exist- 
ing models and every child having the right to meaningful participation, 
achieving this is challenging to implement in practice. In Chapter 5, Neu- 
mann argues that within today’s practice in CPS, “child’s right to partic- 
ipation and the child’s best interests is at risk of becoming instrumental”. 

Toros and Lehtme (Chapter 4) and Sindi (Chapter 7) explain child 
participation in terms of a child-centred approach, encouraging practition- 
ers to shift their thinking to child protection discourse, seeing the child 
as an active expert of their life and their unique situation and needs. Saia 
(Chapter 6) examines the child-centred perspective as a child-friendly jus- 
tice concept in her chapter, specifically, making the justice process friendly 
and adapting it to children and where children’s needs cannot be under- 
stood in any meaningful manner without their active participation. 


Meaningful Worker-Child Relationships 


Creating the necessary conditions and meaningful and secure relationships to 
support children’s participation 1s central to building reflexive communication 


110 Asgeir Falch-Eriksen and Karmen Toros 


with the child. Only by establishing participation that includes the child into 
a space of deliberation can the expressions the child comes with entering 
communicatively into the decision-making process performed by the profes- 
sional. By equipping the child with the ability to communicate optimally, the 
CPS caseworker can acquire the relevant expressions needed to reach deci- 
sions in the child’s best interests. As Toros and Lehtme (Chapter 4) explain, 
a safe environment facilitates children’s engagement in the assessment pro- 
cesses. These authors discuss the relationship-based partnership, emphasis- 
ing the sincere interests of the child and their story. Children in their study 
acknowledged genuine interests as a precondition to a trusting relationship 
with the professional practitioner. Children in Saia’s study (Chapter 6) found 
that, in general, children had no empowering relationships. At the same time, 
the quality of the relationship between the professional practitioner and the 
child is imperative for determining the child’s best interest. Sindi (Chapter 7) 
elaborates here that understanding the child’s needs and feelings is related to 
listening to children, which can be achieved through communication only. 
Similar thoughts are shared in Chapter 5 by Neumann, whereas Neumann 
moves further and reflects that “the relational aspects are displaced by an 
instrumental application of the rights of the child”. 


Together with the Child 


All authors state that understanding a child’s needs requires hearing the 
child and working with the child throughout CPS casework. It is not enough 
only to include a child passively (Chapter 2), but to provide an opportunity 
to have the child have a say in decisions that can profoundly affect their 
lives and take their voices, wishes, and concerns, seriously (Chapter 4), sim- 
ilarly, as well as in Chapter 3, Sindi strongly underlines the relevance of 
the opportunity for the child to express itself in all administrative- and 
judicial proceedings with an emphasis on “all” (Chapter 7). Neumann out- 
lines exploring together with the child instead of making decisions before 
talking to them. Furthermore, the child has a right, but not an obligation 
to express their views (Chapter 5). Nevertheless, vulnerable children, espe- 
cially children in residential care (Chapter 6) and children in the juvenile 
system (Chapter 5) have fewer opportunities in working together with the 
practitioners due to their complex situation. 


Child Welfare Professionals’ Role in Enforcing 
Participation Right 


Authors of Chapters 3-7 argue that practitioners in CPS have a central 
role in fulfilling children’s participatory rights. In residential child care, 
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in addition to GPS professionals role to enforce the right to participate, 
those who work as direct caregivers also have a central role in engaging 
children to participate in processes and decisions regarding their daily 
lives. Chapter 4 argues that regular legislation cannot implement prac- 
tices adequately alone but that rights depend on professionals tailoring 
decision-making to fit the child’s needs. Thus, the CPS professional must 
know how and when to enforce Art. 12 of the CRC. Toros and Lehtme 
(Chapter 4) argue that every CPS professional can enhance a child’s par- 
ticipation from the get-go of first contact by simply listening to and hear- 
ing the child actively. 

Toros (Chapter 2) discusses the approach to practice, or rather the lack 
of approach, as one of the possible explanations for the absence of children 
participating in CPS decision-making, where the professional instead seeks’ 
to protect children from harmful memories or uncomfortable discussions. 
Another explanation is provided by Neumann (Chapter 5) and Toros and 
Lehtme (Chapter 4), which instead leans towards managerialism, which 
has created an overly proceduralist workforce leading to bureaucratic prac- 
tices with low-level flexibility and lack of room for professional discretion. 
Furthermore, in Chapter 2, Toros poses a question, whether participation 
of children is not encouraged due to a lack of understanding of what child 
participation truly entails. This is also illuminated in the theoretical out- 
line of Chapter 3. We believe this is a critical question child welfare profes- 
sionals should ask for themselves and reflect on the values and approaches 
related to child participation, namely, ask, “have I done my best to enable 
the child to express his or her voice meaningfully”? And, “have I given 
him or her the chance to participate in a supportive environment with the 
sincere interest of listening to what he or she expresses”? Sindi (Chapter 7) 
similarly identifies ambiguities and tensions regarding understanding chil- 
dren’s participation in residential care. 


The Use of Tools and Methods 


In their chapters, Neumann (Chapter 5) and Toros and Lehtme (Chapter 4) 
emphasise the need for methods and tools to enable CPS professionals to 
build collaborative relationships with children and support children’s voices 
to be heard. Sindi (Chapter 7) outlines an essential thought here — providing 
hildren with the choice in terms of activities and choice for children to 
participate or not to participate. Furthermore, Neumann (Chapter 5) 
elaborates on the idea of the structural preconditions for professional 
practice. Professionals require the support of their agencies for developing 
an organisational design that fosters rights-based CPS practices, includ- 
ing methods and tools. Toros and Lehtme (Chapter 4) refer to a practice 
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model, the Signs of Safety, setting the framework for empowerment and the 
child-centred approach in child protection assessments. 


An Example of Active Child Participation: Active 
Listening through Storytelling 


In the final section before the conclusion, we want to reflect on one possible 
method for using with children in CPS and enable them to partake in their 
casework actively: To tell their stories through storytelling, to be both seen, 
heard and understood (see Sindi, 2021). D’Amico et al. (2016) define story- 
telling as a participatory method to learn about a child’s life experiences. 
Other authors similarly acknowledge this method as an excellent approach 
to describing experiences and fostering self-expression (Känkänen & 
Bardy, 2014; Tsai et al., 2011). The process of storytelling, where the child 
can share various themes of their life story, including important events and 
people, differs from the traditional child protection assessment by mini- 
mising the feeling of “being questioned” instead the focus 1s on listening to 
children’s subjective experiences. Therefore, storytelling moves beyond the 
notion of a child as passive, but viewing the child as an active participant 
as referred to throughout this book or as worded in Sindi’s chapter — “a 
reflective subject” (Chapter 7). 

Furthermore, the focus on the process is similar to GPS assessments 
(Chapter 2). The assessment process aims to learn and understand the 
child’s life, including protective and risk factors, strengths and resources, 
needs, etc. Not only does it allow us to understand the care situation, but 
also to co-create solutions, including the child. Chesin (1996) has out- 
lined that most children enjoy telling stories, making this method even 
more feasible and where the child takes on the role of a storyteller. In 
today’s world, with the development of information and communication 
technology, digital storytelling can be used as it makes it possible to 
re-author the story using both spoken words and pictures (Lenette et al., 


2019). 


Conclusion: The Reality of Rights 


Professional decision-making, and the practice of discretion, is the author- 
isation to perform decision-making of a certain type. It is a political-legal 
delegation of authority regulated through democratic decision-making, 
and it provides the CPS decisional autonomy (Goodin, 1986). Discre- 
tion is thereby accorded to each CPS professional defined by legal rules, 
organisational designs, and thorough knowledge regarding what is allowed 
to do or not. This implies that each child’s rights are a duty for CPS to 
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accommodate. Rights create standards that each decision made by a pro- 
fessional must live up to and abide by. 

Furthermore, it means no decision-making or CPS practice can run 
counter to the restrictions rights provide and the guidance they give. Dis- 
cretion, then, is not a negative blank space of unrestrained freedom of 
choice on the part of the CPS practitioners. The delegation of authority 
provides freedom of judgement that is bound by the normative and politi- 
cal character of the delegation (Goodin, 1986). In our case, this is a human 
rights standard emanating from the rights of the child to preserve its dig- 
nity throughout childhood. It presupposes professional, amongst other 
things, knowledge and a normative theory of the professions to adequately 
ensure professional practice performs decision-making adequately in care 
contexts that are both unspecified and ambiguous (Archard & Skivenes, 
2009; Molander, 2016). 

This book has discussed various domains of child protection casework, 
assessment, follow-ups, residential care, social rehabilitation, and foster 
care through the lens of CRC Article 12, and empirical examples of chil- 
dren’s voices from CPS practices are used as examples to explain theoret- 
ical perspectives. The book has also included one chapter that expounds 
theoretical nuts and bolts belonging to rights-based professional practice. 
We hope that the book will provide some guidance to future and current 
CPS professionals and other specialists working with children in the com- 
plex processes of including children in their work. 
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